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NS “SAVANNAH” —EXECUTIVE AGREEMENTS WAIVING SOV- 
EREIGN IMMUNITY AND LIMITATION OF SHIPOWNER’S 
LIABILITY 

The purpose of section 170(1) of the Atomic Energy Act, as amended 
(Aug. 8, 1954, 68 Stat. 921; 42 U.S.C. 2210(1)), authorizing the 
Atomic Energy Commission to enter into indemnification agree- 
ments for public liability in connection with the operation of the NS 
Savannah, was to remove any possible impediments to the operatiou 

of the ship and to provide adequate protection to the publie. 

It is consistent with such purpose and with the provisions of the Suits 
in Admiralty Act, as amended (March 9, 1920, sec. 7, 41 Stat. 527; 
46 U.S.C. 747), for the Secretary of State in connection with foreign 
voyages of the NS Savannah to enter into Executive Agreements 
whereby the United States as owner-operator of the vessel under- 
takes to waive sovereign immunity and shipowner’s limitation of 
liability in actions against the United States in foreign courts seek- 
ing damages which might arise from any nuclear incident involving 
the vessel. 


NovEMBER 30, 1960.* 


TH SECRETARY OF COMMERCE. 
CuHarrMan, Atomic ENERGY CoMMISSION. 


Dear Sirs: I have your joint letter requesting my opinion 
regarding certain questions involved in the operation of the 
NS Savannah, the nuclear-powered merchant vessel presently 
under construction. You inform me that the Savannah is a 
vessel owned by the United States and will be operated by 
the Maritime Administration. The questions involved relate 
to the entry of the Savannah into foreign ports. — 

You state that negotiations have been held with various 
countries and that those with the United Kingdom have pro- 
gressed to the point where tentative agreement for the entry 
of the Savannah has been reached, but that, as a condition to 
entry, the United Kingdom has proposed that the United 
States as owner-operator of the Savannah agree (1) to con- 
sent to suit in the courts of the United Kingdom in the event 
of a nuclear incident causing damage to nationals of the 
United Kingdom, and (2) not to attempt in any such suit to 


*Released for publication May 23, 1966. 
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limit liability of the United States by application of the 
maritime limitation acts of either country. It further ap- 
pears that in the foreign countries concerned there presently 
is in force, or it is anticipated there will be enacted, legisla- 
tion imposing absolute liability on the part of a nuclear 
shipowner and a ten-year limitation upon the time within 
which suits for damage arising from a nuclear incident may 
be brought. 

You ask my opinion as to whether international commit- 
ments by the United States of the nature described would be 
“inconsistent” with our own laws concerning amenability of 
the United States to suit and limitation of liability in mari- 
time litigation: It 1s your view that no such inconsistency 
exists and, in addition, that the commitments would be con- 
sistent with the intent of Congress, as reflected in Public Law 
85-602 (August 8, 1958, 72 Stat. 525), a special statute relat- 
ing to the Savannah. The statute amends the Atomic 
Energy Act of 1954 (August 8, 1954, c. 1073, 68 Stat. 921), 
as amended, in the following respects: (1) It amends section 
170 of the act so as to authorize the Atomic Energy Commis- 
sion to enter into an indemnification agreement in an amount 
not exceeding $500 million with any person engaged in the 
construction, maintenance, or use of the Savannah to cover 
“public liability” claims arising from a nuclear incident in 
connection therewith, 42 U.S.C. 2210(1); (2) it amends sec- 
tion 11 o. of the act, to define the term “nuclear incident,” for 
the purpose of section 170 1. only, to cover occurrences outside 
the United States, 42 U.S.C. 2014(0) ; (3) it amends section 
170 e. so as to provide for enforcement in a Federal district 
court of “the limit of liability” in instances where the incident 
occurs outside the United States, 42 U.S.C. 2210(e). This 
limit of liability refers to the aggregate liability of $500 
million plus the amount of financial protection required of 
the licensee, as established by the terms of section 170 e.1 


*The text of Public Law 85-602, supra, reads as follows: 

“That section 110. of the Atomic Hnergy Act of 1954, as amended, is 
amended by substituting a colon for the period at the end thereof and 
adding the following: ‘Provided, however, That as the term [nuclear 
incident] is used in subsection 170 1., it shall mean any such occurrence 
outside of the United States rather than within the United States.’ 

“Sec. 2. Section 170 of the Atomic Energy Act of 1954, as amended, 
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Construction of the Savannah was authorized in 1956. Act 
of July 30, 1956, c.792, 70 Stat. 731, 46 U.S.C. 1206. The act 
provided for the appropriation to the Department of Com- 
merce, Maritime Administration, and the Atomic Energy 
Commission, of such sums as might be necessary for the con- 


is amended by adding at the end thereof the following new subsections 
(sic) : 

“1, The [Atomic Energy] Commission is authorized until August 1, 
1967, to enter into an agreement of indemnification with any person en- 
gaged in the design, development, construction, operation, repair, and 
maintenance or use of the nuclear-powered ship authorized by section 
716 of the Merchant Marine Act, 1936, and designated the ‘nuclear ship 
Savannah.’ In any such agreement of indemnification the Commission 
may require such person to provide and maintain financial protection 
of such a type and in such amounts as the Commission shall determine 
to be appropriate to cover public liability arising from a nuclear in- 
cident in connection with such design, development, construction, oper- 
ation, repair, maintenance or use and shall indemnify the person in- 
demnified against such claims above the amount of the financial 
protection required, in the maximum amount provided by subsection e. 
[42 U.S.C. 2210(e) ] including the reasonable costs of investigating and 
settling claims and defending suits for damage. 

“Sec. 2 (sic). Section 170 e. of the Atomic Energy Act of 1954, as 
amended, is amended by deleting the second sentence thereof and in- 
serting in lieu thereof the following: ‘The Commission or any person 
indemnified may apply to the appropriate district court of the United 
States having venue in bankruptcy matters over the location of the 
nuclear incident, except that in the case of nuclear incidents caused by 
ships of the United States outside of the United States, the Commission 
or any person indemnified may apply to the appropriate district court 
of the United States having venue in bankruptcy matters over the loca- 
tion of the principal place of business of the shipping company owning 
or operating the ship, and upon a showing that the public liability from 
a single nuclear incident will probably exceed the limit of liability im- 
posed by this section, shall be entitled to such orders as may be appro- 
priate for enforcement of the provisions of this section, including an 
order limiting the liability of the persons indemnified, orders staying 
the payment of claims and the execution of court judgments, orders 
apportioning the payments to be made to claimants, orders permitting 
partial payments to be made before final determination of the total 
claims, and an order setting aside a part of the funds available for 
possible latent injuries not discovered until a later time.’ ”’ 

The first sentence of section 170 e. reads as follows: 

“The aggregate liability for a single nuclear incident of persons in- 
demnified, including the reasonable costs of investigating and settling 
claims and defending suits for damage, shall not exceed the sum of 
$500,000,000 together with the amount of financial protection required 
of the licensee or contractor.” 
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struction of a nuclear-powered merchant ship “capable of 
providing shipping services on routes essential for maintain- 
ing the flow.of the foreign commerce of the United States.” 
The vessel will also serve to demonstrate to the world. the 
President’s Atoms for Peace Program. Construction of the 
Savannah is nearing completion and it is anticipated that the 
vessel will be fully operational early in 1961. _ 

In connection with Public Law 85-602, the Joint Commit- 
tee on Atomic Energy, after pointing out that the Savannah 
would be owned and operated “under contract to the United 
States Government,” stated that it had been advised “of the 
possible indemnity problems” arising out of its construction 
and operation, and that “[iln order to remove any possible 
roadblocks in the operation of the ship and in order to provide 
adequate protection to the public,” it recommended that the 
provisions of the “Atomic Energy Commission Indemnity 
Act” (act of September 2, 1957, Public Law 85-256, 71 Stat. 
576, 42 U.S.C. 2210) ? should be extended to cover the Savan- 
nah. S. Rept. 1888, 85th Cong., 2d sess., p.2 Nevertheless, 
it appears that the foreign countries involved feel that their 
problems in relation to the Savannah are not adequately met 
by Public Law 85-602. | 

You advise me that pursuant to the authority provided by 
Public Law 85-602 the Atomic Energy Commission has exe- 
cuted an agreement of indemnification with the Maritime Ad- 
ministration, the operator of the Savannah. The claimed 
inadequacy of the statute in its relation to the operation of 
the ship abroad appears to stem from the fact that it does not 
in terms preclude the United States as owner-operator of the 
Savannah from asserting as a sovereign state that the United 
States is immune from suit in a foreign court or from 
claiming the benefit of limitation of liability laws. 

The Legal Adviser of the Department of State informs me 
that it 1s his opinion that, if there is no Federal legislation 
inconsistent with entry into commitments of the character 
specified by the United Kingdom, “constitutional precedents 
indicate that the President may enter into such commitments 


*This act provides for indemnification by the Atomic Energy Com- 
mission of licensees operating domestic nuclear installations against 
public liability claims. As indicated above, the maximum amount of 
such indemnification for a single nuclear incident is $500,000,000. 
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in the appropriate exercise of his Executive power in the field 
of foreign relations.” He adds that an international commit- 
ment in the above respect would be in accordance with estab- 
lished policies of the United States in related fields. In this 
connection he states: 

“* * * Thus, it has been the long-established policy of the 
United States Government not to claim sovereign immunity 
in foreign jurisdictions for merchant vessels owned or oper- 
ated by the United States (see letter of May 19, 1952 from 
the Acting Legal Adviser to the Attorney General which 
appears in 26 Department of State Bulletin 984 (June 23, 
1952)). It has also been the policy of the Department of 
State in recent negotiations for the establishment of inter- 
national conventions covering liability with respect to both 
nuclear propelled ships and land-based reactors to promote 
the establishment of limits of liability in connection with 
nuclear incidents at levels high enough to ensure adequate 
protection of the public. A commitment not to assert the 
defense of the relatively low limits of ship-owner’s liability 
in the event of nuclear incidents involving the ‘Savannah’ 
would be consistent with this last-cited policy. A commit- 
ment to limit such lability at the limit of $500,000,000 in 
addition to the amount of financial protection required as 
established in Section 170 of the Atomic Energy Act of 1954, 
as amended, would also be consistent with this policy.” 

In responding to your request for my opinion, I should 
like it to be expressly understood that I am limiting myself 
to the specific questions raised concerning suits in foreign 
courts. Nor have I considered in any way the desirability of 
entering into the undertakings contemplated. This is, of 
course, a matter beyond my province. 


I 


As to consent to suit, you invite my attention to the Suits 
in Admiralty Act (act of March 9, 1920, c. 95, 41 Stat. 525, 
as amended, 46 U.S.C. 741, et seg.) and express the view that 
an international commitment by the United States of the 
nature contemplated is not inconsistent with that act. Sec- 
tion 1 of the act, 46 U.S.C. 741, exempts from arrest or seizure 
by judicial process in the United States or its possessions any 
vessel of the United States and the cargo thereof. A libel 
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in personam may be brought in a Federal district court 
against the United States in those cases where, if a privately 
owned vessel or private persons were involved, a proceeding 
in admiralty could be maintained. Section 2 (46 U.S.C. 742) * 
As stated in Blamberg Bros. v. United States, 260 U.S. 452, 
459 (1923), “it was intended to substitute this proceeding in 
personam, * * * in lieu of the previously unlimited right of 
claimants to libel such vessels 7 rem in the ports of the 
United States and its possessions.” See also, Hastern Trans- 
portation Company v. United States, 272 U.S. 675, 677 
(1927), and H. Rept. 497, 66th Cong., 2d sess., p. 3, Ser. 
1652. 

Section 7 of the act, 46 U.S.C. 747, deals with seizures of 
vessels of the United States or their cargoes in foreign ports. 
It provides that, if such vessel or cargo is arrested, attached, 
or otherwise seized by process of any court in any country 
other than the United States, or if any suit is brought therein 
against the master in connection with the operation of the 
vessel or the cargo thereof, the Secretary of State, “in his 
discretion, upon the request of the Attorney General of the 
United States * * * may direct the United States con- 
sul * * * to claim such vessel or cargo as immune from such 
arrest, attachment, or other seizure, and to execute an agree- 
ment, undertaking, bond, or stipulation for and on behalf of 
the United States * * * for the release of such vessel or 
cargo, and for the prosecution of any appeal; or may, in the 
event of such suits against the master * * * direct said 
United States consul to enter the appearance of the United 
States * * * and to pledge the credit thereof to the payment 
of any judgment and cost that may be entered in such suit. 
* * * Provided, however, That nothing.in this section shall 
be held to prejudice or preclude a claim of the immunity of 
such vessel or cargo from foreign jurisdiction in a proper 
case.” Section 8 provides that any final judgment within 


*It has been well established since an early date that the executive 
department of the Federal Government has no authority, without the 
consent of Congress, to subject the United States to suit in its own 
courts. See Cohens v. Virginia, 6 Wheat. 264 (1821) ; United States 
v. Clarke, 8 Pet 486 (1834); Stanley v. Schwalby, 162 U.S. 255, 270 
(1896) ; Larson v. Domestic and Foreign Corp., 337 U.S. 682, 703-705 
(1949). | 
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the purview of section 7 shall be paid out of any appropria- 
tion or insurance fund or other fund especially. available 
therefor. | 

Section 7 was characterized in Blamberg, supra, p. 459, as 
follows: 

“* * * Congress had no power * * * to enact immunity 
from seizure in respect of such vessels when in foreign ports, 
and therefore the embarrassment of seizures was.to be miti- 
gated in another way, 1Le., by claiming immunity on inter- 
national grounds‘ and, if that failed, by stipulation or bond 
in the name of the United States.” © 

It is said that pursuant to the Suits in Admiralty Act it 
has been the established policy of the executive department 
not to claim immunity for the United States with respect to 
suits in foreign courts arising out of the operation of mer- 
chant vessels owned by it. Reference is made to the letter of 
the Acting Legal Adviser of the Department of State to the 
Acting Attorney General of May 19, 1952, supra, in the course 
of which it was said that the United States “some years ago 


‘The classic American expression of the grounds upon which the 
doctrine is based is that of Chief Justice Marshall in The Schooner 
Exchange v. McFaddon, 7 Cranch 116, 136-187, 143-144 (1812). In 
the words of Mr. Justice Frankfurter: “As expounded in The Schooner 
Exchange, the doctrine is one of implied consent by the territorial 
sovereign to exempt the foreign sovereign from its ‘exclusive and 
absolute’ jurisdiction, the implication deriving from standards of 
public morality, fair dealing, reciprocal self-interest, and respect for 
the ‘power and dignity’ of the foreign sovereign.” National City Bank 
of New York v. Republic of China, 348 U.S. 356, 362 (1955). The 
British doctrine has been stated as follows: “The British courts, on 
the ground of international comity or courtesy, and on no other 
ground, decline to exercise jurisdiction against a foreign Sovereign 
or independent State, unless the Sovereign or State voluntarily sub- 
mits to the jurisdiction.” Dunlop, Immunity of State Ships, 6 Journ. 
Comp. Leg. .& Int. Law (8d Series) 272,.275 (1924). This rule has 
been held applicable to publicly operated vessels, although engaged in 
merchant trade. See The Parlement Beige, Cteeo) 5 P.D. 197; and 
see The Cristina, [1938] A.C, 485. 

- It should be noted that section 7 is not phrased in the alternative 
as suggested by the above language. It authorizes a claim of. ‘im- 
munity and the filing of a stipulation or bond. As stated by the Gov- 
ernment in its brief in Blamberg (Oct. term 1922, No. 165, p. 9): 
‘“* * * Congress * * * by section 7 has provided the necessary au- 
thority for defending actions abroad, if the vessels there are subject 
to arrest and detention.” 
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announced and has since followed, a policy of not claiming 
immunity [in foreign jurisdictions] for its public owned or 
operated merchant vessels.” See 26 Dept. of State Bull. 984, 
985 (1952). 

In 1923, the Department of State instructed American dip- 
lomatic officers to address a communication to the Foreign 
Office of the country to which each was accredited in the 
following sense: 

“The United States will not claim that ships operated by 
or on behalf of the United States Shipping Board, when en- 
gaged in commercial pursuits, are entitled to immunity from 
arrest or to other special advantages which are generally ac- 
corded to public vessels of a foreign nation. Such ships 
when so operated will be permitted to be subject to the laws 
of foreign countries which apply under otherwise like condi- 
tions to privately owned merchant ships foreign to such 
countries. 

“The United States will, however, when occasion arises, 
continue to ask that foreign courts and tribunals and other 
government departments and agencies recognize the applica- 
tion of Section 7 of the Suits in Admiralty Act, approved 
March 9, 1920 (41 Stat. at L. 525). * * *” (Diplomatic 
Serial No. 178, March 5, 1923, quoted in Harvard Research 
in International Law, 26 Am. J. Int. L. Supp. 571 (1982)). 
On April 18, 1923, the British Embassy inquired of the De- 
partment of State as to whether the following interpretation 
of section 7 was correct : 

“If a suit is brought in the courts of a foreign country 
against a merchant vessel owned or operated by the United 
States Government, bail or its equivalent will be given on be- 
half of the United States Government and, if judgment is 
rendered against the vessel, payment will be made.” Accord- 
ing to Hackworth’s Digest of International Law, Vol. II, pp. 
440-441 (1941), the Department replied that this statement 
was correct as to the practice ordinarily followed, but pointed 
out that the statute merely authorized, without requiring, 
such practice. It was stated that in cases where it was deemed 
undesirable to furnish bail or its equivalent, it was expected 
that the vessel would be disposed of according to the usual 
practice in the country where the seizure took place. The 
reply concluded that when United States Shipping Board 
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vessels “are seized or threatened with seizure in Admiralty 
proceedings abroad it has been the practice, particularly in 
Great Britain, to effect their release by the giving of a stipula- 
tion by the foreign representative of the Shipping Board. I 
am informed that judgments rendered in these cases are paid 
in the same manner as judgments in cases where the procedure 
provided in Section 7 of the Suits in Admiralty Act has been 
followed.” — 

On November 25, 1930, the Department of State advised 
American diplomatic and consular officers that there had been 
no change in “the general policy of the Department of re- 
fraining from claims of immunity in the courts of foreign 
countries for vessels owned by the United States Shipping 
Board, and consular officers should not endeavor to obtain im- 
munity for Shipping Board vessels unless specific instructions 
are received from the Department authorizing such action in 
a particular case” (Diplomatic Serial No. 1017, quoted in 
Harvard Research in International Law, supra). 

As I understand it, the practice that has been actually fol- 
lowed pursuant to section 7 of the Suits in Admiralty Act is 
to submit the United States to suits zn personam upon the fil- 
ing of a bond or stipulation. The result is that the vessel it- 
self is immune from arrest or selzure and the United States 
consents to suit in personam in the foreign court. As one 
writer expresses it, “[t|]hus while we object to the tying up of 
the vessel we do accept personal liability in such instances 
***, It [the United States] recognizes the binding force 
of noblesse oblige in its acceptance of liability in admiralty 
for the ships it operates, or are operated in its behalf by 
corporations of which it owns the stock.” Robinson on 
Admiralty, p. 274 (1939). 

In my opinion, an international commitment to consent to 
suit against the United States in personam with respect to 
damage claims asserted in a foreign court resulting from a 
nuclear incident arising out of the operation of the Savannah 
outside of the United States would not be inconsistent with 
the Suits in Admiralty Act provided that the commitment 
does not go beyond the authority conferred by section 7 of the 
act. In this connection it should be noted that any action 
taken by the Secretary of State pursuant to section 7 is de- 
pendent upon the request of the Attorney General. In view 
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of this requirement, it is appropriate that this Department 
consider the terms of any proposed commitment prior to its 
execution. 


IT 


As to limitation of liability, it appears that almost every 
commercial state has adopted some system of limiting the 
plenary liability of shipowners. Robinson, op. cit., p. 877. 
Our own Limitation of Liability Act provides that in a pro- 
ceeding in our courts the owner of a vessel, whether American 
or foreign, may on certain conditions limit the monetary 
amount of his liability. R.S. 4283, as amended, 46 U.S.C. 
183. The benefit of the limitation statute is confirmed to the 
United States in litigation in its courts by section 6 of the 
Suits in Admiralty Act and section 9 of the Public Vessels 
Act (act of March 3, 1925, c. 428, 43 Stat. 1112, 1118, 46 U.S.C. 
789). You advise me that application of shipowner’s limita- 
tion of liability under United States law would result in a 
maximum liability of four million dollars in the case of the 
Savannah. The English shipowner’s limitation statute is 
much like our own. Section 503, Merchant Shipping Act, 
1894, 57 & 58 Vict., c. 60, as amended (see 38 Halsbury’s Stat- 
utes of England (2d ed.) 1091, 1098, and The Truculent, 
[1952] P.1). 

In my opinion, it would not be inconsistent with our stat- 
utes for the United States to undertake not to resort to the 
admiralty limitation of liability statutes in the event of a 
nuclear incident involving the Savannah in British waters. 
There is nothing in our statutes expressly requiring such 
action. On the contrary, the congressional policy, as ex- 
pressed in Public Law 85-602 (quoted in footnote 1, above), 
appears.to contemplate that the United States would not at- 
tempt to limit its liability under admiralty principles and 
statutes. 

The Atomic Energy Act of 1954 contains its own limitation 
of liability provisions with respect to nuclear activities. Sec- 
tion 170 e. of the act, added by Public Law 85-256 (1957), 
71 Stat. 576, limits the aggregate liability for a single nuclear 
incident to the sum of $500 million plus the amount of finan- 
cial protection required of the licensee. As stated in the re- 
port of the Joint Committee on Atomic Energy (H. Rept. 
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435, 85th Cong., 1st sess., pp. 1, 22), section 170 e. granted 
“limitation of liability for persons in the atomic energy pro- 
gram,” and “[i]n order to provide a framework for estab- 
lishing the limitation of liability, the Commission or any 
person indemnified is permitted to apply to the appropriate 
district court of the United States which has venue in bank- 
ruptcy matters over the site of the nuclear incident.” 

There can be no doubt that Congress intended the same 
limitation of liability to apply to the operation of the Savan- 
nah outside the United States. This is shown by Public Law 
85-602 and its legislative history. That law applies solely 
to the Savannah, and it extended the indemnification author- 
ity conferred upon the Atomic Energy Commission to nu- 
clear incidents involving the Savannah that might occur out- 
side the United States. Similarly, it set forth the judicial 
procedures to be followed in asserting limitation of liability 
in United States courts insuch cases. The report of the Joint 
Committee on Atomic Energy on Public Law 85-602 (S. 
Rept. 1883, 85th Cong., 2d sess., pp. 1-2) states as follows: 

“ck * * The bill is limited to the construction and opera- 
tion of that ship, and extends to it the same type of insurance 
and indemnity protection as approved by the Congress in 
Public Law 85-256 last year. The present Atomic Energy 
Act would cover the ship while it is within the United States, 
and this bill is necessary in order to provide indemnity. pro- 
tection during its operations outside of the continental limits 
of the United States. The bill authorizes the Atomic Energy 
Commission to enter into agreements for indemnification sim- 
ilar to those now being processed by the Commission for 
domestic atomic energy licenses, and also provides for limita- 
tion of liability similar to, and in the same amount, provided 
in present section 170e. of the Atomic Energy Act. *.* * 

“* * * In -order to remove any possible roadblocks in 
the operation of the ship and in order to provide adequate 
protection to the public, the Joint Committee recommends 
that the provisions of the AEC Indemnity Act be extended 
to cover this ship, and that the Atomic Energy Commission 
_ administer the provisions of this bill in the same manner as 

the other provisions of the AEC Indemnity Act enacted by 
the Congress in 1957.” 
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The provisions of Public Law 85-602 regarding indemni- 
fication and limitation of liability are broad enough in lan- 
guage to cover a nuclear incident wherever it might occur. 
This was the plain intent of Congress. It must be recognized, 
however, that in certain circumstances, such as a nuclear 
incident in foreign territory resulting in litigation in a for- 
elgn court, the court might feel impelled to apply the law 
of the forum rather than the provisions of Public Law 85- 
602. Compare Zhe Titanic, 2338 U.S. 718 (1914). Such a 
result would come about not from a congressional purpose 
that the provisions of Public Law 85-602 should be restricted 
to domestic litigation but because of the application of con- 
flicts of law principles by foreign courts, over which our 
Congress has no control. This problem of limitation of lia- 
bility is sought to be resolved by the proposed international 
undertakings. | 

In enacting Public Law 85-602, Congress obviously in- 
tended to provide all that American law could provide to give 
possible victims of a nuclear incident involving the Savannah 
while outside the United States the same protection given 
earlier by Public Law 85-256 in connection with nuclear in- 
cidents occurring in the United States. The same indemnifi- 
cation authority was extended with respect to the Savannah 
to a nuclear incident outside the United States. In my judg- 
ment, Public Law 85-602 was intended to apply to such an 
incident, as far as domestic law could do so, the aggregate 
liability provision of Public Law 85-256, even though the 
litigation might be instituted in a foreign court. For these 
reasons, it is my opinion that an international commitment by 
the United States not to seek a more restrictive admiralty 
limitation of liability in a foreign court would not be incon- 
sistent with the statutes of the United States. Indeed, for 
the United States to claim the smaller limit would tend to 
frustrate the clear congressional policy of extending the same 
benefits to litigants within or outside the United States, and 
to place “roadblocks” in the operation of the Savannah 
abroad, which Congress sought to remove. 

It is not intended by the foregoing discussion to imply that 
courts would necessarily apply shipowner’s limitation of 1i- 
ability statutes in the case of a nuclear incident resulting from 
the operation of the Savannah. Limitation of the liability of 
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the owner of a vessel for damages is allowed only where it 
was incurred without his privity or knowledge (R.S. 4283, 
supra), or, as stated in the British statute, without his “fault 
or privity.” Section 503, Merchant Shipping Act, 1894, as 
amended. It is not clear that absence of fault or privity 
could be found in a case such as might be involved here, where 
the United States is both the owner of the vessel and respon- 
sible for its design and construction. The Truculent, supra. 
While there are, of course, no precedents concerning the avail- 
ability of shipowner’s limitation of liability in the case of 
damage resulting from a nuclear incident, the view has been 
expressed by admiralty lawyers of standing that it would not 
be allowed. See Matteson Report, International Union of 
Marine Insurance (September 15, 1960) .° 

There is a necessary relationship between the question of 
limitation of shipowner’s liability and the question of the 
owner’s substantive liability where atomic radiation and other 
nuclear damage are involved. Strict liability, founded on 
the principle of Rylands v. Fletcher, [1868] L.R. 3 H.L. 330, 
would probably be imposed upon, a person who causes damage 
resulting from the use of a nuclear installation. See Prosser, 
Law of Torts, 336 (1955). Indeed, as I am advised, some of 
the countries involved have already adopted the rule of strict 
liability by statute; the West German statute covers both 
land-based and maritime nuclear reactors; the British statute 
is thus far confined to land-based reactors. 

Despite the record of safety that has been established in the 
operation of nuclear reactors, it must be recognized that the 
courts, which would only have occasion to consider the ques- 
tion as the aftermath of a nuclear incident, might well regard 
a reactor to be a dangerous instrumentality within the Ry- 
lands doctrine. Under this view, the owner-operator of a 
nuclear ship, such as the Savannah, might be held liable for 
nuclear damage without specific proof of negligence on his 
part, by reason of the fact that he set in motion a device 
capable of causing damage of a unique and extensive nature. 
In such a case the knowledge of the owner of, and his privity 
with, the central fact upon the basis of which his liability is 


_ §Mr. Matteson states: “In the opinion of many it is highly improb- 
able that existing limitation of liability laws would protect him [the 
operator of a nuclear ship].” 
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founded, i.e., the existence of the nuclear device aboard the 
ship, might preclude successful assertion by him of ship- 
owner’s limitation of liability. Viewed in this light, it is far 
from clear that in connection with a nuclear incident arising 
from the operation of the Savannah in foreign waters the 
United States would have available to it the benefit of foreign 
limitation of liability laws." 

Accordingly, an international agreement to waive the bene- 
fits of shipowner’s limitation of liability statutes can hardly 
be considered as the relinquishment of an indisputable right. 
Moreover, even granting the possibility of a successful asser- 
tion of such limitation, it is my opinion that a waiver is not 
prohibited. As explained above, a waiver is not inconsistent 
with Public Law 85-602 and the purpose sought to be 
accomplished thereby. 

It is conceivable, however, that the effect of a waiver of 
shipowner’s limitation of liability in connection with a nu- 
clear incident involving the Savannah outside the United 
States might expose the United States to judgments in excess 
of $500 million, the aggregate liability for a single nuclear 
incident set by the Atomic Energy Act. An international 


7 With respect to foreign litigation arising from a disaster on the high 
seas involving an American vessel, it is not certain that the foreign 
court would apply its own limitation of liability law or that of the 
United States. In The Titanic, 233 U.S. 718 (1914), supra, our Su- 
preme Court held that in an admiralty proceeding brought in the 
United States based upon a disaster upon the high seas involving a 
British vessel, the courts of the United States must apply the United 
States Limitation of Liability Act and not that of the country whose 
flag the ship flies. It is not clear whether the forum rule would be 
applied by the English courts, and apparently the courts of continental 
countries have, at least on some occasions, not followed such a doctrine. 
See Note, 35 Col. L. Rev. 242, 252, n. 31 (1935). But, in any event, for 
the reason stated above, whether it is the foreign admiralty limitation 
of liability statute or our own statute that governs, it is questionable 
whether in the case of a nuclear incident the shipowner could success- 
fully resort to either statute in order to limit the amount of his 
liability. 

®The aggregate liability is actually $500 million together with the 
amount of financial protection required of the licensee by the Atomic 
Energy Commission. In the Savannah indemnification agreement be- 
tween the Commission and the Maritime Administration (see supra, 
p. 4), I am informed that the Commission has not required the Mari- 
time Administration to furnish any financial protection. Accordingly, 
with respect to the Savannah, the aggregate liability is $500 million. 
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commitment by the United States which might have that re- 
sult would not, in my opinion, be consistent with the act. This 
is recognized by the Department of State, see supra, p.5. Ac- 
cordingly, any such commitment should provide that the 
maximum liability of the United States for any nuclear 
incident involving the Savannah shall not exceed the amount 
specified by the act, or such lesser amount as may be agreeable 
to both countries. 

In summary, it is my opinion that an international agree- 
ment by the United States to consent to suit in personam in a 
foreign court and not to resort to maritime limitation of 
liability laws in such a court in connection with a nuclear 
incident involving the Savannah outside the United States 
is not inconsistent with Federal statutes concerning amenabil- 
ity to suit and governmental claims of limitation of lability, 
and is consistent with Public Law 85-602, provided that the 
agreement does not go beyond the authority conferred by 
section 7 of the Suits in Admiralty Act and contains adequate 
stipulations that the liability of the United States for any 
single nuclear incident shall not exceed $500 million. 

Sincerely, 


WILLIAM P. ROGERS. 


OPINIONS 


OF 


HON. ROBERT F. KENNEDY, OF MASSACHUSETTS 


APPOINTED JANUARY 21, 1961 


DEVELOPMENT LOAN FUND GUARANTIES UNDER MUTUAL 
SECURITY ACT OF 1984, AS AMENDED 


A guaranty contracted by the Development Loan Fund pursuant to 
the authority granted by section 202(b) of the Mutual Security 
Act of 1954 (August 26, 1954, c. 987, 68 Stat. 832), as amended, 22 
U.S.C. 1872(b), constitutes a general obligation of the United 
States. 

A holder of a guaranty contracted by the Development Loan Fund 
is not limited to the assets of the Fund as a source of redemption 
of the guaranty but may invoke the general liability of the United 
States to obtain redemption. 


Apnit 14, 1961. 
THe PREsipEnt. 

My DEAR Mr. PRresipent: I have the honor to present my 
opinion upon a question forwarded to my predecessor from 
the White House on January 13, 1961. The question, trans- 
mitted at the instance of the Development Loan Fund, is 
whether a guaranty made by the Fund pursuant to section 
202(b) of the Mutual Security Act of 1954 (Aug. 26, 1954, 
c. 937, 68 Stat. 832), as amended (22 U.S.C. 1872(b)), is 
backed by the full faith and credit of the United States. 

The Fund is an agency of the United States, corporate 
in form, which is empowered to make guaranties to private 
investors and others with respect to loans and certain other 
financial commitments contributing to the economic progress 
of friendly foreign nations. In context the essence of the 
question put by the Fund is whether its guaranties con- 
stitute valid general obligations of the United States or 
whether they may be asserted only against the Fund and 
its assets. 

The Fund was established by section 6 of the Mutual 
Security Act of 1957,' amending the Mutual Security Act of 


1 Aug. 14, 1957, Pub. L. 85-141, 71 Stat. 857. 
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1954 by the addition of sections 201-206 (22 U.S.C. 1871- 
1876). Section 201 consists of a declaration of the pur- 
poses which the Fund is to carry out and in general lays 
down a policy of furthering the security and general welfare 
of the United States by rendering assistance to free peoples 
who need it im connection with their efforts to develop 
their economies, Section 202(b) grants the Fund broad 
authority to render such assistance by making loans, credits, 
or guaranties, or engaging in certain financing operations 
or transactions. More particularly, it enables the Fund, 
subject to one prohibition, “to make * * * guaranties * * * 
to * * * such nations, organizations, persons or other enti- 
ties, and on such terms and conditions, as it may deter- 
mine * * *,” The prohibition embraces “guaranties of equity 
investment against normal business-type risks.” Section 205 
(c), which lists specific but not exclusive powers conferred 
upon the Fund, includes the powers to “acquire and dispose 
of * * * with * * * endorsement or guaranty, any prop- 
erty, * * * and [to] guarantee payment against” mortgages, 
bonds, debentures, and a wide variety of other instruments. 
Neither these nor any other provisions in the statute ex- 
pressly designate the liabilities on Fund guaranties as obliga- 
tions of the United States. 

The monies required by the Fund for its programs are ap- 
propriated by Congress pursuant to authorizations granted 
by section 203 without fiscal year limitations. 

Although initially an organization within the Interna- 
tional Cooperation Administration, the Fund has been since 
1958 a Government corporation created as “an agency of the 
United States of America, subject to the direction and super- 
vision of the President,” and may sue and be sued in its own 
name.” It is subject to the provisions of the Government 
Corporation Control Act, as amended.? The chief executive 
officer of the Fund is a Managing Director, appointed by the 
President by and with the advice and consent of the Senate.‘ 

®Mutual Security Act of 1954, secs. 202(a) and 205(c), as amended, 72 
Stat. 262, 264, 22 U.S.C. 1872(a), 1875(c). 

* Mutual Security Act of 1954, sec. 204(c), as amended, 72 Stat. 263, 22 
U.S.C. 1874(c) ; 81 U.S.C. 846-852, 866-870. 


4Mutual Security Act of 1954, sec. 205(b), as amended, 72 Stat. 264, 22 
U.8.C. 1875(b). 
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Management is vested in a Board of Directors consisting of 
the Under Secretary of State for Economic Affairs, who is 
the Chairman, the Director of the International Coopera- 
tion Administration, the Chairman of the Board of Di- 
rectors of the Export-Import Bank, the Managing Director 
of the Fund, and the United States Executive Director of 
the International Bank for Reconstruction and Develop- 
ment.° The Board carries out its functions “subject to the 
foreign policy guidance of the Secretary of State.” ¢ 

As originally enacted, the provisions of section 202(b) 
relating to guaranty powers were silent on the matter of the. 
Fund’s maintenance of reserves with respect to its guaran- 
ties.” An amendment to that section passed in 1959 broke the 
silence by specifically recognizing the authority of the Fund 
to maintain merely fractional reserves against the guaranties 
it makes but requiring that the reserve for each guaranty be 
at least 50 percent of the contractual liability thereunder.® 
The total of such liabilities outstanding at any one time is 
limited to $100,000,000. 

For the reasons set forth below, I am of the opinion that 
a holder of a Fund guaranty may look for protection he- 
yond the assets of the Fund to the full faith and credit of 
the United States. 

A series of opinions of the Attorney General issued be- 
tween 1953 and 1959 has established that & guaranty by a 
Government agency contracted pursuant to a congressional 
grant of authority for constitutional purposes ® is an obliga- 
tion fully binding en the United States despite the absence 
of statutory langmage expressly pledging its “faith” or 
“credit” to the redemption of the guaranty;and despite the 
possibility that a future appropriation might be necessary 
_ § Mutual Security. Act of 1954, sec. 205(a), as amended, 22 U.S.C. 1875(a) ; 
74 Stat. 185, P.L. 86-472, May 14, 1960. Although the statute designates the 
Secretary of State as a member and chairman of the Fund's Board of Direc- 
tors, he has delegated these functions to the Under Secretary of State for 
EKeonomic Affairs (State Department Delegation of Authority No. 85-10, 
February 2, 1961, 26 F.R. 1818). 

*Mutual Security Act of 1954, sec. 205 (a), as amended, 22 U.S. C. 1875 (a). 

771 Stat. 857. 

73 Stat. 248, 22 U.S.C. 1872(p).. 

® There can be no doubt of the constitutionality of the Development Loan 
Fund legislation. United Statea v. Butier, 297 U.S. 1, 64-67 (1936) ; Helver- 


ing v. Davis, 301 U.S. 619, 640-641 (1987); and see Ashwander v. TVA, 
297 U.S. 288, 326-828 (1986). 
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to carry out such redemption.” Thus it must be held that 
unless sterilized by some other provision in its governing 
statute, the Fund is enabled by the above quoted language of 
section 202(b) to beget general obligations of the United 
States. Only two possibilities of sterilization present them- 
selves: the transformation of the Fund into a corporation 
in 1958 and the imposition of a 50 percent minimum level 
of reserves in 1959. 

The 1958 legislation was passed in accordance with the 
following recommendation of the President to Congress :" 

“The [Development Loan] fund’s long-term character 
set it apart from economic assistance elsewhere provided in 
the mutual security program. I believe it is wise, therefore, 
to identify the fund as a separate entity. I am accordingly 
requesting incorporation of the fund * * * .” 

The report of the Senate Foreign Relations Committee 
on the amendments by which the President’s request was 
carried out stated that it agreed to the request because “a 
Government corporation has many advantages of business 
management and stability.” '* It is apparent that the in- 
corporation of the Fund was accomplished to increase its 
effectiveness and was completely unrelated to the backing 
of its guaranties. The change in its form may therefore 
be disregarded here.’® 

In connection with the 1959 legislation concerning re- 
serves for guaranties, it should be noted first that in hear- 
ings on the initial appropriation bill to provide money for 
the Development Loan Fund, the then Director of the Inter- 


1041 Op. A.G. 138; id. 363; id. 403; id. 424; see also National Cored Forg- 
ings Co. v. United States, 132 F. Supp. 454 (Ct. Cl. 1955), in which it was 
held that a suit could be brought against the United States based on a Recon- 
struction Finance Corporation guaranty even though that Corporation itself 
was subject to suit thereon. 

11 Special message of paces on mutual security, February 19, 1958, 104 
Cong. Rec. 2422. 

128. Rept. 1627, 85th Cong., 2d sess., p. 13. 

Inland Waterways Corp. v. Young, 309 U.S. 517 (1940). In that case the | 
issue was whether a national bank has the power to pledge assets as security 
for the deposits of a Government corporation as well as for the deposits of 
Treasury funds. The Court stated (p. 523): 

“So far as the powers of a national bank to pledge its assets are concerned, 
the form which the Government takes * * * ig wholly immaterial. The 
motives which lead Government to clothe its activities in corporate form are 
entirely unrelated to the problem of safeguarding governmental deposits, and 
therefore irrelevant to the issue of ultra vires * * *,° 
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national Cooperation Administration stated that the Fund 
would maintain 100 percent reserves for its guaranties at 
least during the early years of its existence.* Nothing in 
the statute establishing the Fund necessitated 100 percent 
coverage, and it was to encourage the Fund to use its guar- 
anty powers and thus expand the role of private enterprise 
in the development program that Congress specifically con- 
firmed the Fund’s authority to set aside merely fractional 
reserves against its guaranties.** The 50 percent minimum 
was deemed reasonable in view of the Fund’s lack of experi- 
ence in guaranty transactions up to tHat time.** The pur- 
pose of the enactment was well expressed in the testimony of 
a State Department consultant before the Foreign Relations 
Committee of the Senate :?” 

“We are also recommending that the Government lending 
agencies, that is, the Development Loan Fund and the 
Export-Import Bank, be required to maintain only fractional 
reserves against Government guarantees of private loans. 
Such authority would stretch the resources of Government 
financing agencies. Our reasoning behind this reeommenda- 
tion was that it should not be necessary to back the Govern- 
ment’s contingent liability under such guarantees by fully 
appropriated funds for the Development Loan Fund or the 
full 100 percent of its drawing power on the Treasury in the 
case of the Export-Import Bank. No cash payment by 
the Government is involved in a guarantee of a private loan 
unless and until default occurs; and it is highly unlikely 
that defaults would occur on all or even a substantial portion 
of such loans. | 

“We were informed that the DLF has the power to main- 
tain fractional reserves, but that it has assured certain legis- 
lative committees of the Congress that this authority would 
not be used without further consultation. * * *” 


146 Hearings before House Committee on Appropriations, on Mutual Security 
Appropriations for 1958, 85th Cong., 1st sess., p. 833. 

1°H. Rept. No. 440, 86th Cong., Ist sess., p. 29; Conference (House) Rept. 
No. 695, 86th Cong., Ist sess., pp. 21-22. 

16 Ibid. 

7 Testimony of Ralph I. Straus, Hearings on Mutual Security Act of 1959. 
86th Cong., Ist sess., Part 2, p. 957. Mr. Straus, as consultant to the Under 
Secretary of State for Economic Affairs, had supervised a study of the role of 
private investment in the Mutual Security Program made in accordance with 
sec. 413(c) of the Mutual Security Act of 1954, as amended, 72 Stat. 267, 
22 U.S.C. 1988 (¢c). 
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To construe the 1959 amendment as narrowing the Govern- 
ment’s liability to the limits of the Fund’s assets would 
tend to discourage private investors’ participation in the 
foreign development program and thus militate against the 
congressional purpose of stimulating such participation. 
Moreover, had Congress intended that the liability of the 
United States be restricted to those limits it hardly would 
have left that result to inference.* In my opinion, the 
specific approval by Congress of partial reserves evidences 
only a recognition of the feasibility and propriety of main- 
taining a less than full reservoir of funds available for 
prompt tapping in the event of calls on guaranties. Such 
approval did not curtail the contingent liability of the 
United States. 

Inasmuch as neither the 1958 nor the 1959 action of Con- 
gress deprived the Development Loan Fund of the power to 
bind the United States by the guaranties it is authorized 
to contract, I conclude that a Fund guaranty constitutes a 
general obligation of the United States and) to repeat the 
words employed by the Fund in its inquiry, is- backed by the 
full faith and credit of the United States. 

Respectfully, | 

ROBERT F. KENNEDY. 


18 For an example of a statute where Congress has expressly disclaimed gen- 
eral liability, see 41 Op. A.G. 363, 369. 


SECOND LIBERTY BOND ACT, AS AMENDED—BONDS ISSUED 
AT DISCOUNT—EFFECTIVE RATE OF INTEREST OR COST 
TO TREASURY 


The Secretary of the Treasury has authority under the Second Lib- 
erty Bond Act of September 24, 1917, c. 56, 40 Stat. 288, as amended, 
to issue bonds for cash, exchange, or on advance refunding at a dis- 
count which would raise the:effective rate, investment yield, or cost 
to the Treasury of those bonds above the rate of 4% percent, pro- 
vided that the coupon rate does not exceed the statutory interest 
limit of 414 percent. | 

The word “interest” without further explanation refers to the ordi- 
nary meaning of that term, i.e., to the stated or coupon rate, and 
not to the accountants’ concepts of “effective rate,” “investment 
yield,” or “cost to the obligor.” 

Hstablishment of a maximum interest rate for securities which at 
the same time permits their sale at a discount, merely requires 
that the coupon rate not exceed the statutory maximum, but has 
no bearing on the investment yield, or related accounting concepts. 

The Second Liberty Bond Act, as amended, indicates that Congress 
is fully aware of the difference between the coupon rate and the 
effective rate of securities. 

oO Aprit 25, 1961. 

THe SECRETARY OF THE TREASURY. 

My pear Mr. Secretary: This is in reply to your request 
for my opinion as to whether you have the authority under 
sections 1 and 20 of the Second Liberty Bond Act to issue 
bonds for cash, exchange, or on advance refunding’ where 
such bonds bear a coupon rate not in excess of 414 percent 
but are issued at a discount which would raise the effective 
rate or-cost to the Treasury of the bonds above the rate of 
41, percent. For the reasons.set forth hereinafter in detail 
I conclude that you posséss’such authority. 

1 Section 1 of the Second Liberty Bond Act of September 24, 1917, 40 Stat. 
288, as amended, 81 U.S.C. 752, authorises the Secretary of the Treasury, 
with the approval of the President, to borrow on the credit of the United 
States for a number of purposes including “the purchase, redemption, or re’ 


funding, at or before maturity, of any outstanding bonds, notes, certificates of 
indebtednese, or Treasury bills of the United States * * *.” — 
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Section 1 of the Second Liberty Bond Act authorizes the 
Secretary of the Treasury, with the approval of the Presi- 
dent, to borrow on the credit of the United States and to 
issue therefor bonds of the United States which shall be. 
subject to a “rate or rates of interest, not exceeding 414 per 
centum per annum” and shall “be offered at not less than par.” 

Section 20 of the Second Liberty Bond Act, as amended 
by section 3 of the Public Debt Act of 1942, 56 Stat. 189, 
31 U.S.C. 754b, provides that the bonds authorized by sec- 
tion 1 of the act: “may be issued on an interest-bearing basis, 
on a discount basis, or on a combination interest-bearing and 
discount basis, at such price or prices and with interest com- 
puted in such manner and payable at such time or times as 
the Secretary of the Treasury may prescribe; and any such 
obligations may be offered for sale on a competitive or other 
basis under such regulations and upon such terms and con- 
ditions as the Secretary of the Treasury may prescribe; and 
his decision with respect to any such issue shall be final.” 
On May 1, 1958, my predecessor concluded that the 1942 
amendment of section 20 had repealed the earlier enacted 
requirement set forth in. section 1 that bonds issued there- 
under shall “be offered at not less than par” (41 Op. A.G. 
357). He based this opinion on the conclusions that the two 
sections are irreconcilable and that the legislative history 
of the 1942 amendment of section 20 disclosed a congressional 
purpose “to give the Secretary of the Treasury greater flexi- 
bility in determining the terms upon which Treasury bonds, 
bills, notes, and certificates of indebtedness may be issued.” 3 

That opinion, however, did not purport to consider whether 
the Secretary of the Treasury is authorized to issue bonds, 
bearing a stated coupon rate of no more than 41/4, per centum, 
for cash, exchange, or on advance refunding, if, as the result 
of a discount at which the bonds are issued, or for some re- 
lated reason, their effective rate, investment yield, or cost 

2 Section 20 was added to the Second Liberty Bond Act by section 14(a) (4) 
of the Gold Reserve Act of 1934, 48 Stat. 343. 
3H. Rept. 1876, 77th Cong., 2d sess., p. 4. See also S. Rept. 1178, 77th 
Cong., 2d sess., pp. 1, 2; Public Debt of 1942, Hearings before the Committee 


on Finance, U.S. Senate, 77th Cong., 2d sess. on H.R. 6691, p. 8; 88 Cong. 
Rec. 2184. 
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to the Treasury should exceed the statutory rate of 41/4, per 
centum per annum.‘ I base my conclusion that you have 
this power on the following considerations: First, when 
Congress uses the term “interest”? in connection with bonds 
without further explanation, it refers to the coupon or stated 
rate, the usual meaning of that term, and not to the account- 
ants’ concept.of effective rate; second, when a statute limits 
only the coupon rate of a security issue, and permits it to 
be offered at less than par, it authorizes sales at an effective 
rate in excess of the maximum permissible coupon rate; and 
third, when Congress seeks to limit the effective rate of 
securities which may be sold at a discount, it does so expressly. 


I 


As originally enacted, section 1 of the Second Liberty 
Bond Act provided that the interest rate of the bonds should 
not exceed 444 percent per annum, and that they should 
not be issued at less than par. In view of the latter pro- 
hibition, the effective rate could not exceed the coupon rate, 
and it was therefore unnecessary to determine whether the 
41%, interest rate referred to the coupon rate or to the effective 
rate. 

The 1942 amendment of the Second Liberty Bond Act, 
while leaving the 414 per centum limitation on “interest” 
untouched, permits bonds to be issued on a discount basis, or 
on a combination interest-bearing and discount basis. In view 
of this amendment, it becomes material to ascertain whether 
the words “rate or rates of interest” in section 1 refer to the 
coupon rate or to the effective rate. The pertinent judicial 
decisions indicate that the first alternative 1s the correct one; 
hence, that a limitation on “interest”? has no direct bearing 
on the effective rate. 

In Old Colony R. Co. v. Commissioner, 284 U.S. 552 
(1932), the Supreme Court was confronted with a situation 
closely related to the one at hand. A corporation which had 
sold its bonds at a premium sought to deduct the entire in- 
terest payments on those bonds from its gross income for 
income tax purposes. The Government claimed that this 

In the interest of brevity I shall use only the term “effective rate” when 


referring to the three related concepts of “effective rate,” “investment yield,” 
and “cost to wae Treasury.” 
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was not permissible because these payments included in part 
the repayment of the premium, which constituted a loan 
and consequently had to be amortized over the life of the 
bond. Hence, the “interest” payments constituted in part 
“senuine interest” which was deductible, and in part pay- 
ments on a loan which could not be deducted. In a nutshell, 
the Government’s position was that where bonds were sold 
at a premium, the effective rate of interest was lower than 
the coupon rate, and that the excess of the coupon over the 
effective rate did not constitute deductible interest but a 
repayment on capital (284 U.S. 552, 559).5 The Supreme 
Court held that when Congress uses the word “interest” 
without further amplification it refers to the normal meaning . 
of the word, 2.¢., the stated or coupon rate, and not to the 
accountants’ concept of the effective rate. The Court said 
(284 U.S. 560-561): “* * * the usual import of the term 
[interest] is the amount which one has contracted to pay for 
the use of borrowed money. He who pays and he who re- 
ceives payment of the stipulated amount conceives that the 
whole is interest. In the ordinary affairs of life no one stops 
for refined analysis of the nature of a premium, or considers 
that the periodic payment universally called “interest” is in 
part something wholly distinct—that is, a return of bor- 
rowed capital. It has remained for the theory of accounting 
to point out this refinement. We cannot believe that Con- 
gress used the word having in mind any concept other than 
the usual, ordinary and everyday meaning of the term, or 
that it was acquainted with the accountants’ phrase ‘effective 
rate’ of interest and intended that as the measure of the per- 
mitted deduction.” The holding in Qld Colony that Con- 
gress and courts use and interpret statutory language accord- 
ing to its usual meaning and not on the basis of accounting 
theories ® does not constitute an exception to the general 
course of decisions.’ The State courts also hold that the 

5 See also Brief for the United States in No. 849, Oct. T. 1981, pp. 6-7, 
10-14, 50-52. Significantly, the brief and the accounting authorities quoted 
in it stressed that these considerationa applied conversely where bonds had 
been sold at a discount. | 

*The holding in Old Oolony therefore applies with equal force to an ad- 
vance refunding of bonds at an increased interest rate which, according to 
some accountants, constitutes the issue of the bonds at a discount. 


See, ¢.9., Woolford Realty Oo. v. Rose, 286 US. 819, 826-827 (1982) ; 
Orane v. Commissioner, 331 U.S. 1, 8-7 (1947). 
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term “interest” without explanation normally refers to the 
coupon rather than the effective rate.® 


IT. 


The limitation on the interest rate set forth in section 1 

therefore refers exclusively to the coupon rate of the bonds. 
The original prohibition on the offering of those bonds below 
par, however, constituted a bar on their sale at an effective 
Yate in excess of the coupon rate. Indeed, it has been rec- 
ognized by students of public finance that one of the func- 
tions of a statutory prohibition of the sale of securities below 
par is to prevent their sale at an effective rate in excess of 
the coupon rate. Thus it was stated by Dr. Robert A. Love 
in his treatise on Federal Financing, A Study of the Meth- 
ods Employed by the Treasury in Its Borrowing oe 
(1931) at p. 210: 
“We are accordingly justified in thinking that the ever- 
present restriction against sale below par is in reality a log- 
ical team-mate of the restriction on the nominal rate of in- 
terest, and that it was only by combining the two that the 
public’s wishes in respect to limiting the net yield on securi- 
ties were.carried out.” 

It follows that prior to 1942, bonds authorized by section 
1 of the Second Liberty Bond Act could not be issued at an 
effective rate in excess of 414, percent because the statute 
barred the sale of those securities below par. When the 
Public Debt Act of 1942 repealed that prohibition and ex- 
pressly authorized the sale of those bonds at a discount, the 
basis of the restriction on the effective rate of interest 
disappeared.® 

This, indeed, has been a source of complaint on the part of accountants, 
see, 6.g., George O. May, Accounting and the Accountant in the Administration 
of Income Tazation, 47 Col. L.R..377; Jacob Mertens, Jr., The Law of Fed- 
eral Income Tazvation (1960 Revision of Vol. 4), sec. 23.162. 

® Golden Gate Bridge eto. District v. Filmer, 217 Calif. 754, 21 P. (2d) 112 
(1933) ; Stanley v. Mayor etc. of Oity of Baltimore, 146 Md. 277, 301-302, 
126 Atl. 151, 160 (1924); Rowland v. Deck et al, 108 Kans. 440, 195 Pac. 
868 (1921) ; Kiernan v. City of Portland, 61 Oreg. 898, 122 Pac. 764 (1912). 

®*The decisions of the State courts agree that where a statute permits the 
sale of securities at a discount, the investment yield may exceed the statutory 
coupon rate; cf. the authorities cited supra, fn. 8, and Leonard A. Jones, 
The Law of Bonds and Bond Securities (4th ed., 1985), sec. 869. 

Where a statute establishes a limit on the coupon rate and does not ex- 
pressly authorise the sale of the security below par, the courts are split on 


the question whether the sale at discount is prohibited because it would 
result in an evasion of the statutory coupon rate; see, 6g., Ohio en rel. 
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Ill 


In view of the fact that the limitation on the effective 
rate was tied inextricably to the ban on sales below par, it 
would appear inappropriate to view the 1942 amendment 
of section 20 as being designed merely to permit greater 
flexibility in financing * and therefore to conclude that Con- 
gress had no intention to modify the then existing limitation 
on the effective rate. As already explained, once express 
permission had been given to sell the bonds issued pursuant to 
section 1 at a discount, there remained no legal basis for a 
limitation on the effective rate. Moreover, the history of the 
Second Liberty Bond Act and of its amendments reveals 
sophisticated awareness on the part of Congress that, if secu- 
rities may be sold below par, any limitation on the effective 
rate must be express. 

Section 6 of the original Second Liberty Bond Act (40 
Stat. 288, 291) authorized the issue of war savings certificates 
“on which interest to maturity may be discounted in ad- 
vance.” There was no limitation on the interest rate of these 
certificates; thus, it was not necessary to ae be- 
tween the coupon and effective rates. | 

Section 14 of the Gold Reserve Act of 1934 (48 Stat. 337, 
343) added to the Second Liberty Bond Act a section 20, 
the predecessor to the present section 20, which authorized 
the Secretary of the Treasury to issue obligations having a 
maturity of less than one year “on a discount basis and pay- 
able at maturity without interest.” Again, there was no 
limitation on the interest these obligations could bear. 

The problem created by the difference between coupon rate 
and effective rate of securities issued below par was first 
raised and dealt with in section 6 of the act of February 4, 

1935, 49 Stat. 20,21. That section added to the Second Lib- 
erty Bond Act a section 22, 31 U.S.C. 757%c, which authorized 
the issuing of United States Savings Bonds.“ These bonds 
Laskey v. Board of Education, 85 Ohio 519, 524 (1880) ; 48 American Juris- 
prudence, Public Securities and Obligations, sec. 185; 91 A.L.R. 7, 12-18. 
These considerations, however, are inapplicable where, as here, the sale at a 
discount has been expressly permitted. 

10 Cf. supra, fn. 8. 

1 On the legal and financial history of United States Savings Bonds, see 


H. Rept. 1148, oom Cong., Ist sess., pp. 2-7; S. Rept. 909, 86th Cong., Ist 
gess., Pp. 2-7. 
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were to be issued “on a discount basis to mature not less than 
ten nor more than twenty years * * * : Provided, That the 
issue price of the Savings Bonds and the terms upon which 
they may be redeemed prior to maturity shall be such as to 
afford an investment yield not in excess of three per centum 
per annum, compounded semiannually.” (Italics supplied.) 

Section 3 of the Public Debt Act of 1941 (55 Stat. 7-8) 
amended and broadened ‘section 22 of the Second Liberty 
Bond Act. It provided in pertinent part: 

“Savings bonds and savings certificates may be issued on an 
interest-bearing basis, on a discount basis, or on a combina- 
tion interest-bearing and discount basis * * *. Such bonds 
and certificates may be sold at such price or prices, and re- 
deemed before maturity upon such terms and conditions as 
the Secretary of the Treasury may prescribe: Provided, That 
the interest rate on, and the issue price of, savings bonds and 
savings certificates and the terms upon which they may be 
redeemed shall be such as to afford an investment yield not 
in excess of 3 per centum per annum, compounded semi- 
annually.” (Italics supplied.) In the following year the 
same Congress, which amended ‘section 22 with its express 
reference to the investment yield, amended section 20 so as to 
permit the sale of bonds below par. It is significant that 
when modifying section 20, Congress did not start out from 
the original version of that section contained in section 14 
of the Gold Reserve Act of 1934, but that it followed almost 
verbatim the language of the 1941 amendment of section 22, 
with the significant omission of the proviso limiting the 
investment yield of securities issued at a discount.” 

The act of April 20, 1957, P.L. 85-17, 71 Stat. 15, amended 
the proviso in section 22 to read: “Provided, That the inter- 
est rate on, and the issue price of, savings bonds and savings 
certificates and the terms upon which they may be redeemed 
shall be such as to afford an investment yield not in excess 

18 The same 77th Congress again showed its awareness of problems resulting 
from securities sold at a premium or a discount by enacting sec. 126 of the 
Revenue Act of 1942, 56 Stat. 822, which added a sec. 125 to the Internal 
Revenue Code of 1989 (now Internal Revenue Code of 1954, sec. 171). This 
section permits a bondholder who purchased a bond at a premium to treat 


part of the bond “interest” as amortization of the premium. Cf. the discus- 
sion of the Old colons case, supra. 
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of 3.26 per centum per annum, compounded semiannually. 
(Italics supplied.) 

Finally, section 101 of the act of September 22, 1959, P.L. 
86-346, 73 Stat. 621, added a section 25 to the Second Liberty 
Bond Act (31 US. @. 75%c-1) which is indicative of the full 
congressional awareness of the difference ‘between interest 
rate and investment yield : 

“Section 25. In the case of any offering of United States 
savings bonds issued or to be issued under section 22 of this 
Act, the maximum limits on the interest rate or the invest- 
ment yield or both may be exceeded upon a finding by the 
President with respect to such offering that the national in- 
terest requires that such maximum limits be exceeded: Pro- 
vided, however, That in no event may the interest rate or the 
wmvestment yield exceed 444 per centum per annum.” (Italics 
supplied.) 

The various sections of the Second Liberty Bond Act are 
in pari materia. Sections 22 and 25 disclose the congres- 
sional awareness, at least since 1935, that when used in that 
statute the term “interest” refers only to the coupon rate and 
not to the effective rate. Consequently, I conclude that when 
Congress permitted the sale at a discount of the bonds re- 
ferred to in section 1 for cash, exchange, or advance refund- 
ing, without placing a Vindtation on their investment yield, 
it fully realized that such bonds could be sold or exchanged 
below par at an effective rate, investment yield, or cost to the 
Treasury in excess of the statutory coupon rate. : 

My interpretation of the legal effect of the 1942 amend- 
ment of section 20 is not novel. Your predecessor testified 
before the Committee on Ways and Means of the House of. 
Representatives to the effect that “since March 1942 the 
Treasury has had the right to offer securities at a discount. 
It is permissible under present statutory authority, there- 
fore, for the Treasury to issue a bond with a 414-percent 
coupon rate at a price below par to yield any rate of interest 
to the investor above 414-percent which may be required by 
market conditions.” 2° | 

13 Public Debt Ceiling and Interest Rate Ceiling on Bonda, Hearings before 


the Committee on Ways and Means, House of. Representatives, 86th Cong., 
ist sess., p. 18; see also H. Rept. 1297, 86th Cong., 2d sess., pp. 8, 18. 
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Secretary Robert B. Anderson, however, did not wish to 
exercise that authority without specific congressional leave 
because he did not consider it appropriate “to circumvent the 
414-percent ceiling in this way * * *.” 344 Considering that 
the 414-percent ceiling applies—as recognized by Secretary 
Anderson himself—onlv to the coupon rate, the issue of bonds 
below par, as authorized by section 20, and bearing a coupon 
rate of 414 percent, as authorized by section 1, does not “cir- 
cumvent” any congressional prohibition. The power to do so 
plainly exists,'® and I cannot see anything inappropriate in 
exercising it if you believe that the circumstances require 
such action. I therefore answer your question in the affirma- 
tive. | 

Sincerely, 
ROBERT F. KENNEDY. 

14 Supra, fn. 18. 

3%5J cannot see any significance in the failure of Congress to enact H.R. 
10590, 86th Cong., 2d sess., favorably reported by the House Ways and Means 
Committee in H. Rept. 1297, 86th Cong., 2d sess., which conferred on the 
Secretary of the Treasury the authority to exceed the effective rate of 4% 
per centum in certain circumstances. In view of Secretary Anderson’s state- 
ments, Congress may have considered this legislation redundant. In any event 
a statutory power remains in effect until it is repealed, limited, or modified. 


Its existence is not affected by the failure to enact such repealing, limiting, 
or modifying legislation. 


VETERANS’ BENEFITS—ELIGIBILITY OF WIDOWS 


The act of September 2, 1958, 72 Stat. 1109 (88 U.S.C. 108(a)) pro- 
vides that a woman shall be entitled as a widow to gratuitous death 
benefits under the laws administered by the Veterans’ Administra- 
tion if it is established by evidence satisfactory to the Administrator 
that she, without knowledge of any legal impediment, entered into. 
a marriage with a veteran which but for a legal impediment would 
have been valid and if certain other statutory requirements are 
met. 

The term “legal impediment” as used in the act includes a legal pro- 
hibition against marriage between first cousins. 

The other requirements of the act having been met, a woman who 
would have entered into a valid common law marriage with her 
first cousin but for such a prohibition is entitled to benefits, if she 
satisfies the adjudicating authorities that she did not know of the 
prohibition against such marriages. 

Junp 1, 1961. 


Hon. Joun S. GuEson, Jr., 

Administrator of Veterans’ Affairs. 

_ .My pear Mr. Guzason: This is with reference to your pre- 
decessor’s request, pursuant to 38 U.S.C. 211(b), for an opin- 
ion concerning the proper interpretation of 38 U.S.C. 103 (a) 
as applied to a widow who cohabited with her first cousin, a 
veteran of World War I. Although the couple lived to- 
gether as husband and wife for thirty years and had seven — 
children, under State law their relationship of consanguinity 
prevented the establishment of a valid common law marriage 
which otherwise would have been effected. The General 
Counsel of the Veterans’. Administration concluded, never- 
theless, that if the claimant widow satisfies the adjudicating 
authorities that she was without knowledge of the legal. im- 
pediment to a valid common law marriage she may be 
recognized as a widow for the purpose of obtaining gratui- 
tous benefits under the laws administered by the. Veterans’ 
Administration. I agree. 
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Section 103(a), relating to claims filed by widows of 
veterans, provides: 

“Whenever, in the consideration of any claim filed by a 
woman as the widow of a veteran for gratuitous death bene- 
fits under laws administered by the Veterans’ Administra- 
tion, it is established by evidence satisfactory to the 
Administrator that she, without knowledge of any legal im- 
pediment, entered into a marriage with such veteran which, 
but for a legal impediment, would have been valid, and 
thereafter cohabited with him for five or more years im- 
mediately before his death, the purported marriage shall be 
deemed to be a valid marriage, but only if no claim has been 
filed by a legal widow of such veteran who is found to he 
entitled to such benefits, No duplicate payments shall be 
made by virtue of this subsection.” [Italics supplied. ] 

The claimant lived with her “husband” in Kansas, Minne- 
sota, and Wisconsin. In these three States, marriage be- 
tween first cousins is prohibited. Gen. Stats. of Kans., 1949, 
sec. 23-102; Minn. Stats. Ann., 1946, secs. 517.03, 518.01; 
Wis. Stats. 1959, sec. 245.03 (except where the female has 
reached the age of 50). Were it not for this prohibition, the 
claimant would have “entered into,” within the meaning of 
section 103(a), a valid common law marriage under the laws 
of two of these States. Such a marriage would be recognized 
for the purpose of obtaining gratuitous benefits under the 
laws administered by the Veterans’ Administration. The 
claimant cohabited with her husband “for five or more years 
immediately before his death,” and “no claim has been filed by 
a legal widow of such veteran.” Thus, the only substantial 
question presented is whether the term “legal impediment” 
in section 103(a) is limited to the impediment of a prior un- 
dissolved valid marriage or whether it also refers to pro- 
hibitions against marriage because of the relationship of 
consanguinity here involved, assuming the claimant can 
satisfy the adjudicating authorities that she was without 
knowledge of the prohibition. 

I am of the opinion that the term, “legal impediment,” in- 
cludes the type of impediment present in this case. The 
language of section 103(a) is not in terms limited to any 
particular legal impediment to a marriage. That language 
is broad enough to cover the instant situation, and the legis- 
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lative history does not suggest a narrower reading. Section 
103(a) was originally enacted as sec. 2(a) of the act of 
August 28, 1957, Public Law 85-209, 71 Stat. 485 (and becom- 
ing sec. 103(a) of title 88, United States Code, revising, codi- 
fying, and enacting the laws relating to veterans’ benefits. 
Act of September 2, 1958, Public Law 85-857, 72 Stat. 1105). 
The title of the 1957 act indicates its remedial purpose—‘An 
Act to liberalize certain criteria for determining eligibility of 
widows for benefits.” This purpose is also evidenced by its 
legislative history, which discloses that the statute was de- 
signed, inter alia, to alleviate hardships sometimes occasioned. 
by the existing requirement that a widow of a veteran 
establish that she was his legal widow. 

Examples of the harsh results of the then mille law 
and the consequent need for remedial legislation were fur- 
nished Congress by the Veterans’ Administration. See 
H. Rept. No. 284, 85th Cong., Ist Sess. (1957); S. Rept. No. 
849, 85th Cong., 1st sess. (1957). It is true that all of the 
cases which the Veterans’ Administration used as hardship 
examples involved prior valid and undissolved marriages, and: 
on the basis of these examples it might be reasoned that the 
primary objective of the statute was to effect a legislative 
cure for these cases. But to recognize this objective is not 
to conclude that the statute is limited to such cases to the 
exclusion of other hardship situations. Rather, the adoption : 
by Congress of the unrestricted language of section 103(a).in 
the face of the restricted examples appearing in the legisla- 
tive history suggests a congressional desire to alleviate analo- 
gous hardships should they arise. If Congress had intended 
to limit the application of this section to impediments arising . 
from prior undissolved marriages, it could easily have done 
so through the use of appropriate language. 

Nor is there language elsewhere in section 103 which sup- 
ports a narrow reading of the term “legal impediment.” 
The provision of section 103(a) preferring the claim of a 
legal widow avoids the possibility of double payment, but 
does not limit the whole section to cases where two “widows” 
might be claimants, Nor is a litera] reading of section 
103(a) inconsistent with the provisions of section 103(c). 
The latter provides that a marriage shall “be proven as valid 
for the purposes of all laws administered by the Veterans’ 
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Administration according to the law of the place where the 
parties resided at the time of the marriage or the law of the 
place where the parties resided when the right to benefits 
accrued.” The two deal with different problems.. Sub- 
section (c) fixes the law which is to govern in determining 
the validity of marriages; subsection (a) deals with invalid 
marriages, It-is obvious that however subsection (a) 1s con- 
strued it would have no bearing on choice-of-law questions 
arising under subsection (c). 

Finally, in my opinion, the phrase in the statute “without 
knowledge of any legal impediment” is not restricted to lack 
of knowledge of the factual] circumstances which caused the 
impediment to a valid marriage. Lack of knowledge of a 
law prohibiting particular marriages is apparently within 
the scope of section 103(a). Legal impediments resulting 
from prior marriages of widow claimants, as well as of their 
veteran spouses, were referred to by Congress. See H. Rept. 
No. 284, p. 4, supra. A widow claimant could hardly be 
without factual knowledge of her own prior marriage. It 
follows therefore that in such cases the “without knowledge” 
phrase should cover lack of knowledge of the law prohibiting 
a marriage and not be confined to lack of knowledge of the 
factual ground which activated the law. | 

There are other reasons why section 103(a) should be 
read without inserting an unnecessary restriction to its scope. 
One of the primary purposes of the act of September 2, 1958, 
supra, is to make more uniform the laws administered by 
the Veterans’ Administration. See 104 Cong. Rec. 2251 
(1958).. To view section 103(a) as applying only to cases 
involving impediments arising from a prior undissolved 
marriage would result in nonuniformity in the operation of 
the Federal statutes for the benefit of the widows of vet- 
erans, First cousins are not within the prohibited degree of 
consanguinity in more than one-third of the States. See, for | 
example, Calif. Civil Code (1954), sec 59; Gen. Stats. of 
Conn., Rev. of 1958, sec. 46-1; Ann. Laws of Mass. (1955), 
Vol. 6A, C. 207, secs. 1, 2; N.J.S.A. (1939), sec. 37:1-1; | 
McKinney’s Consol. Laws of N.Y. (1957), Dom. Rel. Law, 
sec. 5; Gen. Laws of R.I. (1956), secs. 15-1-1, 15-1-2. See 
also Statutes of All States and Territories on Marriage, An- 
nulment, Divorce (1945) compiled by Indovina and Dal- 
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ton. If the prohibition against marriage between first 
cousins 1s not encompassed by the term “legal impediment” 
in section 103(a), first cousins could be eligible for benefits 
in some States and not in others. 

The Chairman of the Board of Veterans’ Appeals a the 
Chief Benefits Director assert that violence will be done to 
State marriage laws and public morality if section 103(a) is 
interpreted to include impediments other than those arising 
from prior undissolved valid marriages. ‘They point out 
that in two of the States in which the present claimant lived 
with her first cousin the relationship was incestuous and 
subject to severe criminal penalties. Gen. Stats. of Kans., 
1949, sec. 21-906; Wis. Stats. 1959, sec. 944.06. 

The difficulty with this argument is twofold. In the first 
place, it is clear that Congress could not have intended sec- 
tion 103(a) to preclude claimants who may have offended a 
State standard of public morality even though the offense 
is a criminal one. Section 103(a) is admittedly applicable 
in cases of bigamy arising from undissolved prior marriages, 
and bigamy is generally a criminal offense. In the second 
place, as the facts of this case demonstrate, public morality as 
defined in State laws varies, and for the Federal government 
to defer to the State standard would, in all such cases, fly 
in the face of the statutory policy with regard to uniform 
benefits. In short, section 103(a) establishes Federal and 
not State criteria for determining eligibility for widow’s 
benefits. 

For the foregoing reasons I conclude that section 103 (a) 
permits the payment of benefits in this case, if the claimant 
satisfies the adjudicating authorities that she did not know 
of the legal prohibition against marriage between. first 
cousins. 


Sincerely, 
ROBERT F. KENNEDY. 


1 This reasoning would not apply where the attempted marriage was 
to a relative of a degree of consanguinity uniformly prohibited by 
State marriage laws. 
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HAWAIIAN STATEHOOD AOT—SCOPE OF DUTY TO REPORT — 
ON PROPERTY RETAINED BY THE UNITED STATES 


Section 5(e) of the Hawaiian Statehood Act (March 18, 1959, Public 
Law 86-3, 78 Stat. 4, 5), as amended, imposes on each Federal 
agency having control over any land or property retained by the 
United States in the State of Hawaii pursuant to sections 5 (c) 
and (d) of that act, the duty to report to the President on its con- 
tinued need for such land or property. This duty is limited to 
“puablic lands and public property,” é.e., to the lands and property 
that were ceded to the United States by the Republic of Hawaii 
at the time of its annexation. The duty to report does not extend 
to any land or property thereafter acquired by the United States. 
This conclusion is supported by the structure of the section, its 
legislative history, and the traditional use of the term “set aside” 
in connection with Hawaii. 

The interpretation of a statute by a committee of one House of Con- 
gress is of little probative value where the corresponding commit- 
tee of the other House refuses to concur in that interpretation, and 
if the interpretation is not enacted into law. 

The Attorney General will not answer questions which are hy- 
pothetical in nature or the solution of which depends upon facts 
which have not been made available to him. 


JUNE 12, 1961. 

Te PRESIDENT. | 

My pear Mr. Presipent: I have the honor to comply with 
a request of President Eisenhower for an opinion interpret- 
ing section 5 of the Hawaii Statehood Act, Public Law 86-3, 
73 Stat. 4, 5,48 U.S.C. (Supp. IT), c. 3, Note. The pertinent 
parts of the section are set forth in an appendix to this 
opinion. | 

Section 5 relates to the transfer of certain publicly owned 
property located in the Hawaiian Islands to the new State 
and its political subdivisions. Subsection (e) of section 5 
deals with the property retained by the United States pur- 
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suant to the other provisions of the section. It provides that, 
within five years after Hawaii is admitted into the Union, 
each Federal agency controlling such property shall report 
to the President regarding its continued need for such prop- 
erty, “and if the President determines that the land or prop- 
erty is no longer needed by the United States it shall be con- 
veyed to the State of Hawaii.” Technically, the questions 
upon which my opinion has been requested relate only to 
the interpretation of the mandatory reporting requirement. 
However, that interpretation will, in effect, also decide what 
land or property the President has statutory authority to 
convey to the State of Hawaii upon a finding that it is 
surplus. | 
Section 5 1s technical and complicated legislation, an un- 
derstanding of which requires a description of the various 
types of Federal and territorial property rights existing in 
Hawaii prior to statehood. The property owned by the 
United States in Hawaii at the time that State was admitted 
into the Union in 1959, fell into two basic categories, First: 
The property ceded to, and acquired by, the United States 
pursuant to the Joint Resolution providing for the annexa- 
tion of the Hawaiian Islands, approved on July 7, 1898 (30 
Stat. 750),! or property exchanged for lands so ceded. Sec- 
tion 5(g) of the Hawaii Statehood Act refers to this prop- 
erty as “public lands and other public property.” In the 
interest of brevity I shall refer to it as “ceded property.” 
Second: The property acquired by the United States by 
means other than by the Joint Resolution of July 7, 1898. 


* Pursuant to this Joint Resolution, the United States accepted the 
cession by the Government of Hawaii of “the absolute fee and own- 
ership of all public, Government or Crown lands, public buildings, or 
edifices, ports, harbors, military equipment, and all other public 
property of every kind and description belonging to the Government 
of the Hawaiian Islands, together with every right and appurtenance 
thereunto appertaining.” 

* Section 5(g) provides: a 

“As used in this Act, the term ‘lands and other properties’ includes 
public lands and other public property, and the term ‘public lands and 
other public property’ means, and is limited to, the lands and prop- 
erties that were ceded to the United States by the Republic of Hawaii 
under the joint resolution of annexation approved July 7, 1898 (30 
Stat. 750), or that have been acquired in exchange for lands or prop- 
erties so ceded.” | 
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Most of that property was obtained after annexation by way 
of purchase or condemnation. This property is referred to 
herein as “afteracquired property” of the United States. 

The ceded property is divided into two subgroups, v7z., 
the ceded property which has been “set aside” for the use of 
the United States, and that which has not been so “set aside.” 
This distinction, and the phrase “set aside,” go back to the 
Joint Resolution of July 7, 1898, by which the United States 
“accepted” the absolute fee and ownership of the ceded 
property (supra, n. 1), and provided, in substance,’ that the 
existing laws of the United States governing public lands 
should not apply to Hawaii; that special laws should be en- 
acted for the management and disposition of this property; 
and that the income derived from it should be used only for 
the benefit of the inhabitants of Hawaii for educational and 
other public purposes, except with respect to such property 
“as may be used or occupied for the civil, military or naval 
purposes of the United States.” _ 

This portion of the Joint Resolution was implemented by 
section 91 of the Organic Act of Hawaii of April 30, 1900 
(31 Stat. 159, 48 U.S.C. 511), pursuant to which “* * * the 
public property ceded and transferred to the United States 
by the Republic of Hawaii under the joint resolution of 
annexation, approved July seventh, eighteen hundred and 
ninety-eight, shall be and remain in the possession, use, and 
control of the government of the Territory of Hawaii, and 
shall be maintained, managed, and cared for by it, at its own 
expense, wnti otherwise provided for by Congress, or taken 
for the uses and purposes of the United States by direction 
of the President or of the governor of Hawaii * * *.” 
[Italics supplied.]| Pursuant to a uniform legislative,‘ 


* Joint Resolution of July 7, 1898, 30 Stat. 750, 48 U.S.C. 661: 

“The existing laws of the United States relative to public lands 
shall not apply to such lands in the Hawaiian Islands; but the Con- 
gress of the United States shall enact special laws for their manage- 
ment and disposition : Provided, That all revenue from or proceeds of 
the same, except as regards such part thereof as may be used or oc- 
cupied for the civil, military, or naval purposes of the United States, 
or may be assigned for the use of the local government, shall be used 
solely for the benefit of the inhabitants of the Hawaiian Islands for 
educational and other public purposes.” 

‘Cf. H. Rept. 831, 77th Cong., 1st sess., pp. 1-2; S. Rept. 576, 77th 
Cong., 1st sess., pp. 1-2. 
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judicial,> and executive® usage, ceded property “taken for 
the uses and purposes of the United States” under this 4 au- 
thority has been called “set aside.” — 

‘The United States has not, however, retained title to all the 
ceded property which has not been “set aside.” Section 91 of 
the Organic Act, supra, permitted ceded property which was 
utilized for certain enumerated public purposes to be con- 
veyed or transferred by direction of the President to the 
Territory. In turn, the Territory could transfer its title to 
such conveyed property to “any city, county, or other political 
subdivision thereof, or the University of Hawaii” by direc- 
tion of the Governor when authorized by the legislature. _ 

In summary, at the time Hawaii became a State, the United 

States owned the following classes of property in Hawaii: 
Afteracquired property, ceded property which had been set 
aside, and that part of the ceded property which had neither 
been set aside nor conveyed to the Territory of Hawaii. The 
United States held merely the naked title to the last type of 
property, since, pursuant to section 91 of the Organic Act of 
Hawaii (supra), the possession, use, and control remained 
with the Territory of Hawaii. 
_ The Territory of Hawaii owned two classes of property. 
It owned the ceded property, the title to which had been 
transferred to the Territory by direction of the President 
pursuant to section 91 of the Organic Act. It also owned 
nonceded property, acquired by it after annexation, pre- 
sumably by purchase, condemnation, etc., which will be 
referred to as “territorial afteracquired property.” This 
territorial afteracquired property could be set aside by the 
Governor for the uses and purposes of the United States pur- 
suant to a 1941 amendment of section 73(q) of the Organic 
Act of Hawaii (48 U.S.C. 677).” 


© United States v. Marks, 187 F. 2d 724, 730 (C.A. 9, 1951). 

* See, e.g., Executive Order No. 2464, of September 29, 1916. 

"Cf. H. Rept. 831, 77th Cong., 1st sess., pp. 1-2, and S. Rept. 576, 
Tith Cong., 1st sess., pp. 1-2::“Senate Concurrent Resolution No. 11 of 
the Legislature of Hawaii, adopted April 19, 1941, sets forth that the 
Hawaii Organic Act providing for taking of lands for the uses and 
purposes of the United States has been held as applying only to the 
public property ceded and transferred to the United States by the 
Republic of Hawaii under the joint resolution of annexation, adopted 
July 7, 1898. The purpose of this bill is to amend section 73, sub- 
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In addition to the property owned by them, the United 
States and the Territory of Hawaii each had the possession, 
use, and control of, but not the title to, certain types of 
property. As I have shown, the Territory of Hawaii had, 
pursuant to section 91 of the Organic Act of Hawaii, the 
possession, use, and control of the ceded property which had 
been neither set aside nor conveyed to the Territory, and to 
which the United States merely held the naked title. Con- 
versely the United States had the use and possession under 
various terms and conditions of territorial property which 
had been set aside pursuant to either section 91 or section 
73(q) of the Organic Act. Title to this territorial set aside 
property remained in the Territory of Hawaii. 

Section 5 of the Hawaiian Statehood Act presents a statu- 
tory plan to allocate certain types of publicly-owned prop- 
erty to the State of Hawaii and its political subdivisions. 
Section 5(a) ® is concerned with the lands and other prop- 
erties to which the Territory of Hawaii and its subdivisions 
held title prior to admission. It directs that the State of 
Hawaii and its subdivisions, as the case may be, shall suc- 
ceed to such title except as provided in subsection (c). As 
used in this section the key terminology “lands and other 
properties” includes everything to which the Territory held 
title. | 

Section 5(b) ° grants to the State of Hawaii, except as pro- 
vided in subsections (c) and (da), the title to all the public 


section (q) of the Hawaii Organic Act for the purpose of authorizing 
the Governor of Hawaii to set aside for the uses and purposes of the 
United States any lands acquired by the Territory since the annex- 

ation, and in addition to those ceded by the Republic of Hawaii.” 
| * Section 5(a) reads: 

“Except as provided in subsection (c) of this section, the State of 
Hawaii and its political subdivisions, as the case may be, shall suc- 
ceed to the title of the Territory of Hawaii and its subdivisions in 
those lands and other properties in which the Territory and its sub- 
divisions now hold title.” 

° Section 5(b) reads: 

“Except as provided in subsections (c) and (d) of this section, the 
United States grants to the State of Hawaii, effective upon its admis- 
sion into the Union, the United States’ title to all the public lands 
and other public property, and to all lands defined as ‘available lands’ 
by section 203 of the Hawaiian Homes Commission Act, 1920, as 
amended, within the boundaries of the State of Hawaii title to which 
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lands and other public property (i.e., “ceded property,” see 
section 5(g)) which the United States held at the time of the 
admission of Hawaii into the Union. 

Section 5(c) 2° directs that the United States shall retain 
the title to any lands and other properties which, at the 
time of the admission of Hawaii into the Union, are set aside 
pursuant to law for the use of the United States under any 
act of Congress, Executive order, proclamation of the Presi- 
dent, or proclamation of the Governor." It will be noted 
that while subsection (c) uses the broad term “any lands and 
other properties” its scope is limited. to those assets which 
have been “set aside” for the use of the United States. 

Section 5(d) ?? deals with any public lands and other 
public property (2.¢., ceded property) which at the time of 


is held by the United States immediately prior to its admission into 
the Union. The grant hereby made shall be in lieu of any and all 
grants provided for new States by provisions of law other than this 
Act, and such grants shall not extend to the State of Hawaii.” 

Section 5(c) reads: 

“Any lands and other properties that, on the date Hawaii is ad- 
mitted into the Union, are set aside pursuant to law for the use of 
the United States under any (1) Act of Congress, (2) Executive order, 
(3) proclamation of the President, or (4) proclamation of the Gov- 
ernor of Hawaii shall remain the property of the United States sub- 
ject only to the limitations, if any, imposed under (1), (2), (3), or 
(4), as the case may be.” | 

“4 Technically, the property of the Territory of Hawaii and of its 
subdivisions which has been set aside, does not remain the property 
of the United States but vests in the United States pursuant to section 
5(c). However, the express reference in section 5(a) to section 5(c) 
makes it evident that, in spite of its awkward phraseology, section 
S(c) applies to property to which the Territory and its subdivisions 
had title at the time Hawaii was admitted into the Union. Were it | 
otherwise, the exception to section 5(a) would be meaningless. For 
the reason underlying the anomalous use of the word “remain” see 
infra, n. 21. | 

4 Section 5(d) reads: 

‘“‘Any public lands or other public property that is conveyed to the 
State of Hawaii by subsection (b) of this section but that, immedi- 
ately prior to the admission of said State into the Union, ig con- 
trolled by the United States pursuant to permit, license, or permission, 
written or verbal, from the Territory of Hawaii or any depaftment 
thereof may, at any time during the five years following the admis- 
sion of Hawaii into the Union, be set aside by Act of Congress or by 
Executive order of the President, made pursuant to law, for the 
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the admission of the State of Hawaii were not formally set 
aside by statute, Executive order, or proclamation, but which 
were controlled by the United States pursuant to permit, 
license, or permission from the Territory of Hawaii or any 
of its subdivisions. Such property passed to the State of 
‘Hawaii by operation of section 5(b), subject to the exception 
contained in section 5(d) which permits, during a period of 
five years following the admission of the State of Hawaii, 
the setting aside of such property for the use of the United 
States by an act of Congress or Executive order of the Presi- 
dent. The lands and property so set aside become the 
property of the United States. 

Section 5(e)?® is the subsection which has provided the 
immediate occasion for this request for an opinion. It re- 
quires every Federal agency which has control over any land 
or property retained by the United States pursuant to sec- 
tions 5(¢) and 5(d)* to report to the President within five 
years whether the land or property is still needed. If the 
President determines that the land or property is no longer 
needed by the United States it shall be.conveyed to the State 
of Hawaii. 

Section 5(f)** directs that the /ands granted to the State 
of Hawaii by section 5(b) and ceded lands retained by the 


use of the United States, and the lands or property so set aside shall, 
subject only to valid rights then existing, be the property of the 
United States.” 

38 Section 5(e) reads: | | 

“Within five years from the date Hawaii is admitted into the Union, 

each Federal agency having control over any land or property that is 
retained by the United States pursuant to subsections (c) and (d) 
of this section shall report to the President the facts regarding its 
continued need for such land or property, and if the President deter- 
mines that the land or property is no longer needed by the Uaioe 
States it shall be conveyed to the State of Hawaii.” 

| *“ Section 5(d) does not appear to provide for the retention of prop- 
erty by the United States, but rather for its recapture. Section 5(e), 
however, refers to such property as “retained by the United States.” 
None of the differing interpretations of section 5 turns upon this dis- 
tinction, and, with respect to section 5(d), the word “retained” will 
be used herein to refer to ceded lands subject to recapture by the 
United States. 

18 Section 5(f) reads: 

“The lands granted to the State of Hawaii by subsection (b) of 
this section and public lands retained by the United States under 
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United States by sections 5(c) and 5(d) and later conveyed 
to the State pursuant to section 5(e), as well as the proceeds 
from their sale. and the income therefrom, be held by the 
State as a public trust for the support of public schools, the 
betterment of the conditions of native Hawaiians, for the 
development of farm and home ownership and similar public 
purposes. | 

While regulations governing the reporting procedure under 
section 5(e) were being drafted by the Bureau of the Budg- 
et,° a difference of opinion arose concerning the scope of 
the reporting requirement. The Department of the Army 
and the General Services Administration have taken the 
position that reports have to be made only with respect to 
set. aside land and property which either had belonged to 
the Territory of Hawaii or its subdivisions, or were ceded 
property. It is their view that the duty to report under sec- 
tion 5(e) relates to “any land or property that is retained 


subsections (c) and (d) and later conveyed to the State under sub- 
section (e), together with the proceeds from the sale or other dis- 
position of any such lands and the income therefrom, shall be held 
by said State as a public trust for the support of the public schools 
and other public educational institutions, for the betterment of the 
conditions of native Hawatians, as defined in the Hawaiian Homes 
Commission Act, 1920, as amended, for the development of farm and 
home ownership on as widespread a basis as possible for the making 
of public improvements, and for the provision of lands for public 
use. Such lands, proceeds, and income shall be managed and dis- 
posed of for one or more of the foregoing purposes in such manner as 
the constitution and laws of said State may provide, and their use for 
any other object shall constitute a breach of trust for which suit may 
be brought by the United States. The schools and other educational 
institutions supported, in whole or in part, out of such public trust 
shall forever remain under the exclusive control of said State; and 
no part of the proceeds or income from the lands granted under this 
Act shall be used for the support of any sectarian or denominational 
school, college, or university.” 

* Section 40 of the Hawaii Omnibus Act, 74 Stat. 422, provides 
that the President shall prescribe procedures to assure the uniformity 
and coordination of the agency reports submitted to him. pursuant to 
section 5(e) of the Hawaii Statehood Act. This authority was dele- 
gated by President Eisenhower to the Director of the Bureau of the 
Budget by Hxecutive Order No. 10889 of October 5, 1960 (25 E.R. 
9688). Pending the preparation of this opinion, the Director of the 
Bureau of the Budget issued Circular No. A-52 of November 14, 1960, 
governing the reporting procedure under section 5(e) (25 H.R. 12688). 
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by the United States pursuant to subsections (c) and (d),” 
and that the only types of property retained by the United 
States pursuant to those two subsections are the territorial 
and ceded properties, referred to in sections 5(a) and 5(b), 
which have been set aside. 

The State of Hawaii and the Department of the Interior, 
on the other hand, have pointed to the fact that sections 
5(c) and 5(e) refer to “any lands and other properties” and 
“any land or property,” respectively. They therefore have 
taken the position that the duty to report under section 5(e) 
is not limited to the types of property listed in sections 5 (a) 
and 5(b), but that it extends to all land and property owned 
‘by the United States howsoever acquired and without limita- 
tion. The analytical difference between the two contentions 
is that the Department of Defense and the General Services 
Administration read subsection (c) 7” merely as an exception 
to subsections (a) and (b), while the State of Hawaii and 
the Department of the Interior give it an independent 
broader meaning. 

The gist of the dispute is therefore (1) whether the duty 
to report and convey the property not needed by the United 
States five years after the admission of Hawaii is limited to 
set aside ceded property and set aside afteracquired property 
of the Territory of Hawaii, or (2) whether this duty to 
report and convey extends to all property owned by the 
United States in Hawaii, including property acquired by the 
United States after cession by way of purchase, or condem- 
nation, 7.¢., for a valuable consideration. I have been ad- 
vised that the most important items of afteracquired prop- 
erty of the United States which may become surplus by the 
end of the five-year period are some portions of Fort De- 
Russy located between Honolulu and Waikiki Beach, and 
certain lands, originally acquired for the Navy, on which 
are now located a large portion of Hawaii’s public housing 
units. 

In addition to this controversy, there has been uncertainty 
concerning the scope of the words “other properties” in sec- 


* Subsection (d) is in terms limited to “public lands or other public 
property.” Consequently, there is no dispute as to its scope and 
effect. | 


92 Hawaiian Statehood—Reporis on US. Property 


tion 5(c). The Bureau of the Budget has asked for a con- 
struction of that term and for advice as to whether it includes 
interests such as leaseholds and easements, personal and 
mixed property, and filled lands. , 

The specific questions asked are the following: 

1. Does the phrase “lands and other properties,” as used 
in section 5(c) of the Statehood Act, include any lands and 
properties other than those which, as provided in sections 
5(c) and 5(d), are excepted from transfer and conveyance to 
the State of Hawaii and its political subdivisions by sections 
5(a) and 5(b) of the act? 

2. Does the phrase “lands and other properties,” as used 
in section 5(c) of the Statehood Act, include any interests of 
the United States, such as easements and leaseholds, in lands 
and other properties transferred and conveyed to the State 
of Hawaii and its political subdivisions by sections 5(a) and 
5(b) of the act ? 

3. If the answer to the first question is affirmative, does 
the term “lands and other properties,” as used in section 5(c) 
of the Statehood Act, include all real, personal and mixed 
property owned by the United States in Hawaii on August 
21, 1959, regardless of the manner of acquisition, including 
filled lands created by the Federal Government, and all in- 
terests or rights of the United States in lands in.Hawaii on 
August 21, 1959, regardless of the manner of acquisition ? 

For the reasons hereafter set forth in detail, it is my 
opinion that the first question must be answered in the nega- 
tive; consequently, there is no occasion to answer the third 
question. 

The second question assumes that property has been set 
aside in a manner which created a lease, an easement, or a 
similar interest in property. No specific examples of such 
transactions have been called to my attention, and, if any 
exist, they are presumably rare or predicated on unusual cir- 
cumstances. If no such examples exist, the question would 
be of a purely hypothetical nature; if any such examples 
do exist, the solution of the problem may depend upon facts 
which have not been made available to me. It would there- 
fore be inappropriate to attempt to answer the question now.*® 


“If an agency should come across a set aside order of the type 
described in the second question, the referral provisions of Bureau 
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The complex provisions of section 5 are indicative of a 
congressional purpose to convey to the State of Hawaii and 
its subdivisions the ceded property and territorial property 
which had not been set aside at the time of the admission of 
Hawaii into the Union, and as much of the territorial and 
ceded property which had been set aside as would not be re- 
quired by the United States within five years after admission. 
The statutory plan thus is for the new State to obtain title 
_t the property acquired by the United States from the Re- 
public of Hawaii and from the Territory to the extent that 
it had not been taken for the uses and purposes of the United 
States, and to determine during the following five years the 
extent to which set aside property no longer would be needed 
by the United States and therefore could be returned to the 
State of Hawaii. Underlying this plan is the reservation 
contained in the Joint Resolution of Annexation (supra, n. 
8) that the ceded lands not needed by the United States 
should be used for the benefit of the inhabitants of the 
Hawaiian Islands. It seems plain that the afteracquired 
property of the United States, z.c., property not obtained 
from the Republic of Hawaii or from the Territory, does not 
find any place in this statutory design. 

This reading of the statute is not refuted by the circum-- 
stance, stressed by the State of Hawaii and the Department 
of the Interior, that sections 5(c) and 5(e) do not use the 
words “public property” but refer to “any lands and other 
properties” and “any land and property,” respectively. The 
use Of this terminology is fully explained, and indeed re- 
quired, by the circumstance that the territorial property 
which has been set aside is not limited to ceded property 
but includes property acquired by the Territory after an- 
mnexation and subsequently set aside pursuant to section 
78(q) of the Organic Act of Hawaii (cf. supra, n. 7). 

This interpretation of the statute is supported by its legis- 
lative history, especially the origin of section 5(c), and by the 
traditional and technical meaning in Hawaii of the term “set 
aside.” 


of the Budget Circular No. A-52, par. 4 (supra, n. 16) would be 
applicable. 
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I. 


The legislative history of section 5 discloses that section 
5(c) never was intended to relate to any property other than 
the categories defined in sections 5(a,) and 5(b) ; in particular 
that it has no impact on the afteracquired property of the 
United States. 

The Hawaii Statehood Act was enacted by the 86th Con- 
gress. Earlier bills, introduced in the 85th Congress, which, 
however, failed to pass, included equivalents to the present 
section 5. Those predecessors to section 5 ?* contained a sub- 


” Sections 5 of H.R. 49 (Jan. 3, 1957) and S. 50 (Aug. 29, 1957), 
sections 103 of H.R. 839 (Jan. 3, 1957) and H.R. 1243, and section 8 of 
H.R. 1246 (Jan. 8, 1957), 85th Cong., Ist sess., contained the following 
language : 

“(a) The State of Hawaii and its political subdivisions, as the case 
may be, shall retain all the lands and other public property title to 
which is in the Territory of Hawaii or a political subdivision thereof, 
except as herein provided, and all such lands and other property shall 
remain and be the absolute property of the State of Hawaii and its 
political subdivisions, as the case may be, subject to the constitution 
and laws of said State: Provided, however, That as to any such lands 
or other property heretofore or hereafter set aside by Act of Con- 
gress or by Executive order or proclamation of the President or the 
Governor of Hawaii, pursuant to law, for the use of the United States, 
whether absolute or subject to limitations, and remaining so set aside 
immediately prior to the admission of the State of Hawaii into the 
Union, the United States shall be and become vested with absolute 
title thereto, or an interest therein conformable to such limitations, 
as the case may be. 

“(b) The United States hereby grants to the State of Hawaii, 
effective upon the date of its admission into the Union, the absolute 
title to all the public lands and other public property in Hawaii title 
to which is in the United States immediately prior to the admission 
of such State into the Union, except as otherwise provided in this Act: 
Provided, however, That as to any such lands or other property here- 
tofore or hereafter set aside by Act of Congress or by Executive order 
or proclamation of the President or the Governor of Hawaii, pur- 
suant to law, for the use of the United States, whether absolutely or 
subject to limitations, and remaining so set aside immediately prior 
to the admission of the State of Hawaii into the Union, the United 
States shall retain absolute title thereto, or an interest therein con- 
formable to such limitations, as the case may be. As used in this 
subsection, the term ‘public lands and other public property’ means, 
and is limited to, the lands and other properties that were ceded to 
the United States by the Republic of Hawaii under the joint resolu- 
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section (a) directing that the State of Hawaii and its po- 
litical subdivisions should retain the lands and other public 
property ® owned by the Territory of Hawaii or its political 
subdivisions, provided that the title to property which had 
been set aside was to vest in the United States; and a sub- 
section (b) granting to the State of Hawaii all the public 
[2.e., ceded] lands and other public property, provided that 
the United States should retain the ceded lands and ceded 
property which had been set aside. 

I believe that section 5(c) of the Hawaii Statehood Act 
constitutes nothing more than a change in the drafting tech- 
nique of the earlier bills. It combines the two virtually 
identical provisos into a separate subsection which uses the 
broader term “lands and other properties” in order to cover 
the “lands and other property” referred to in subsection (a) 
(z.e., the ceded and afteracquired territorial properties set 
aside for the use of the United States), as well as the “public 
lands and other public property” (ceded property) of sub- 
section (b).24_ There is nothing in the legislative history of 
the Hawaii Statehood Act indicating a congressional intent 
to change very substantially the scope of section 5(c) beyond 
that of the provisos contained in the bills introduced in the 
85th Congress. To the contrary, the portions of the House 
and Senate reports which refer to section 5(c) explain it as a 


tion of annexation approved July 7, 1898 (30 Stat. 750), or that have 
been acquired in exchange for lands or other property so ceded. The 
- lands hereby granted shall be in lieu of any and all grants provided 
for new States by provisions of law other than this Act, and such 
grants shall not extend to the State of Hawaii.” 

* Subsection (a) also uses the phrases “lands and other property” 
and “lands or other property.” 

“The circumstance that subsection (c) forms a combination of the 
two provisos of the earlier bill also explains why Congress used the 
word “remain” in spite of the fact that with respect to territorial 
property that subsection caused a shift in title. (Cf. supra, n. 11.) 
The proviso to subsection (a) directed that as to set aside territorial 
property “the United States shall be and become vested with absolute 
title thereto, etc.” The proviso to subsection (b), on the other hand, 
directed that as to the ceded set aside property of the United States 
“the United States shall retain absolute title thereto.’ When Con- 
gress combined the two provisos, it used a single verb to apply to both 
situations. 
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“qualification” of sections 5(a) and 5(b),”? an explanation 
identifying it with the prior bill. 

The postlegislative history of the Hawaii Statehood Act 
does not contain anything which would require a modifica- 
tion of this interpretation of section 5. While the Hawaiian 
Omnibus Act (P.L. 86-624, 74 Stat. 411) was pending in 
committee, Congress was advised of the differences which 
had arisen concerning the interpretation of section 5 of the 
Hawaii Statehood Act. The House Committee on Interior 
and Insular Affairs included in its report on the Omnibus Act 
the following statement: “* * * The committee takes this 
opportunity to make it clear that subsection (e)’s reference 
to ‘land or property that is retained by the United States’ 
includes, in some cases (namely, those covered by subsec. 
(c) ), all land whether it falls within the definition of public 
land given in the act or not and, in other cases (namely, 
those covered by subsec. (d)), only public land as that term 
is there defined.” (H. Rept. 1564, 86th Cong., 2d sess., pp. 
3—4, May 2, 1960) 

The corresponding Senate report stated: “The committee 
considered possible interpretations of section 5(e) of the 
Hawai Statehood Act of 1959. No interpretation is offered 
at this time. The sense of the committee is that the factors 
involved are too complex to be considered within the time 
available and require independent consideration at a later 
date.” (S. Rept. 1681, 86th Cong., 2d sess., p. 4, June 24, 
1960) 

The congressional interpretation of a statute is, of course, 
ordinarily entitled to the highest respect. Federal Housing 
Administration v. The Darlington, Inc., 358 U.S. 84, 90 
(1958). This consideration is greatly enhanced where a 
statute is interpreted by the same Congress which enacted 
it; but where, as here, the interpretation never reached the 
legislative level its usefulness is obviously impaired. Fur- 
ther, the Senate Committee, reporting after the House Com- 
mittee, pointedly refused to take the same “opportunity” as 
the House Committee to “clarify” section 5(e) and specif- 


“H. Rept. 32, 86th Cong., Ist sess., p. 19; S. Rept. 80, 86th Cong., 
Ist sess., p. 17. 
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ically postponed consideration. In these circustances, the 
House Committee interpretation of section 5 is not persuasive. 


ITT. 


The legislative history of section 5 accordingly shows that 
section 5(c) was meant to constitute merely an exception to 
sections 5(a) and 5(b) and was not meant to require the re- 
porting of any afteracquired property of the United States. 
The same result is indicated by the circumstance that the 
properties referred to in sections 5(a) and 5(b) are the 
only properties which have been “set aside” for the use of 
the United States. 

Section 5(e) refers “to any land or property that is retained 
by the United States pursuant to subsections (c) and (d).” 
The property “retained pursuant to section 5(d)” is, accord- 
ing to the words of the statute, limited to “public lands and 
other public property.” Hence, no afteracquired property 
is “retained by the United States pursuant to section 5(d).” 
The property “retained pursuant to section 5(c)” is “lands 
and other properties * * * set aside according to law for 
the use of the United States * * *.” The only legal bases 
authorizing the setting aside of property for the use of the 
United States are sections 73(q) and 91 of the Organic Act 
of Hawaii which relate to ceded property and to after- 
acquired territorial property, z.e., the types of property de- 
scribed in sections 5(a) and 5 (b). 

I am unaware of any authority to “set aside” any other 
category of property, in particular afteracquired property 
of the United States. Research has not disclosed a single 
attempt to do so, and reflection indicates that there has been 
no need to set aside any afteracquired property of the United 
States. In the situations provided for in sections 73(q) 
and 91 of the Organic Act of Hawaii, a set aside order was 
necessary in order to take property for the uses and pur- 
poses of the United States, because in the former case the 
Territory of Hawaii had title and possession, and in the 
latter, the Territory had retained the possession, use, and 
control of the property, and possibly even had acquired the 
legal title. On the other hand, the United States has legal 
title to, as well as the possession, use, and control of, its 
afteracquired property. The territorial government does 
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not enter the picture at all. Hence, there never was any 
need to set it aside for the uses and purposes of the United 
States, a process used only where title or possession was 
vested in the Territory of Hawaii. It follows that no after- 
acquired property of the United States has been set aside 
pursuant to law, and that consequently, none has been “re- 
tained by the United States pursuant to subsection (c).” 

_ The Department of the Interior and the State of Hawaii 
dispute this conclusion by contending that section 5(c) does 
not employ the words “set aside for the use of the United 
States” in the sense in which that term has always been un- 
derstood with relation to Hawaii,” z.e., to denote the taking 
of property for the uses and purposes of the United States, 
pursuant to sections 73(q) and 91 of the Organic Act of 
Hawaii. They argue that the term “set aside” “has various 
meanings and connotations,” ** and that it refers here to the 
acquisition of property for the uses and purposes of the 
United States by any means, including purchase and the ex- 
ercise of eminent domain.”= It may be admitted that the 
term “set aside” may have more than one meaning though it 
is not generally a synonym for all forms of acquisition. 
Moreover, it has had a specific technical meaning with re- 
spect to Hawaii, and there is nothing in the statutory 
language or the legislative history of the Hawaii Statehood 
Act to indicate that Congress used the term “set aside” in 
other than that technical sense. To the contrary, section 
16(b) of the Hawaii Statehood Act distinguishes between 
lands which were “acquired by cession and transfer to the 
United States by the Republic of Hawaii and set aside by 
Act of Congress or by Executive order or proclamation of 
the President or the Governor of Hawaii,” and those which 
“were acquired by the United States by purchase, condemna- 
tion, donation, exchange or otherwise. * * *” The pertinent 


* Cf. supra, ns. 4-6. 

* Commissioner of Internal Revenue v. Strong Mfg. Oo., 124 F. 24 — 
360, 363 (C.A. 6, 1941). | 

* With respect to Government property located in Hawaii, the 
courts have held that the setting aside under section 91 and acquisi- 
tion by way of eminent domain are mutually exclusive. United States 
v. Ohun Ohin, 150 F. 2d 1016, 1017 (C.A. 9, 1945) ; United States v. 
Marks; supra, n. 5. 
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committee reports also use the term “set aside” as a term 
of art.?° 

It also has been contended that if the term “lands and 
other properties that are set aside” did not include the after- 
acquired property of the United States, the Statehood Act 
would fail to make any disposition of such afteracquired 
property, thus leaving a gap in the statutory plan of dis- 
position, and that Congress could not have intended such 
result. This argument assumes that Congress intended to 
provide in the Statehood Act for every type of property 
owned in Hawaii by the United States or the Territory of 
Hawaii, rather than simply for property which at some time 
had been property of the Republic or Territory of Hawaii. 
Why such intent should be presumed is not clear. All Con- 
gress had to do was to indicate which classes of property 
were to be transferred to the new State and its political sub- 
divisions, and what exceptions were to be carved out of that 
general rule. It elected ultimately to vest title and posses- 
sion in the State of Hawaii to all lands and other properties 
which had at one time belonged to the Republic or Territory 
and which at the expiration of the statutory five-year period 
were no longer required by the United States. The legisla- 
tive history of the Hawaii Statehood Act is devoid of any 
indication that Congress intended to go beyond this method 
of disposing of the publicly owned property in Hawaii, or 
to include the afteracquired property of the United States 
among the categories of property specifically mentioned in 
the legislative plan. 

It is therefore appropriate to conclude that Congress was 
concerned only with three classes of property: the property 
owned by the Territory and its subdivisions (section 5(a) ) ; 
the ceded property (section 5(b)); and the territorial or 
ceded property set aside (sections 5(c) and 5(d)). There 
was no need for Congress to make any specific disposition 
_ with respect to any other type of property such as the after- 
acquired property of the United States. In the silence of 


* Cf. H. Rept. 32, 86th Cong., 1st sess., pp. 5, 19; 8. Rept. 80, 86th 
Cong., 1st sess., pp. 2-3, 17. 
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Congress the title to that property remained unaffected by 
Hawaii's acquisition of statehood.”" 


IV. 


The State of Hawaii also makes the related contention that 
it was the congressional purpose to extend the reporting and 
conveyancing provisions of section 5(e) to afteracquired 
property of the United States in order to compensate the 
State of Hawaii for the ceded lands and afteracquired terri- 
torial property which had been set aside and consequently 
retained by the United States. Again, neither the State- 
hood Act nor its history contains any evidence of such legis- 
lative purpose. 

The pertinent House and Senate reports” explain that 
through the years some of the ceded lands have been set 
aside for special purposes, that others have been exchanged 
for different lands, and that the State of Hawaii would 
acquire most of the remaining ceded lands, ¢.¢., those which 
have not been set aside which “are, for the most part, moun- 
tainous and of little value.” Neither the reports nor the 
statutory language, however, discloses any legislative purpose 
to indemnify the State of Hawaii for the loss of the valuable 
ceded property which had been set aside. And, as already. 
emphasized, there is no indication whatsoever of a congres- 
sional intent to effectuate this compensation by transferring 
to the State afteracquired property of the United States that 
might be surplus five years after the admission of Hawaii 
into the Union. 

Moreover, section 5(f) contradicts this contention of the 
State of Hawaii. I have shown that the Joint Resolution 
of Annexation directed that the proceeds of the ceded or 
public lands, except those used for civil, military, or naval 
purposes, “were to be used solely for the benefit of * * * the 


7 The reporting requirement of section 5(e) attaches to any land 
or property that has been retained by the United States pursuant to 
sections 5(c) and 5(d). The afteracquired property of the United 
States does not meet this condition since the United States has re- 
tained title to it not by operation of section 5(c), but because the 
Hawaii Statehood Act does not refer to it. 

*H. Rept. 32, 86th Cong., 1st sess., p. 5; S. Rept. 80, 86th Cong., 
ist sess., pp. 2-3. 
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Hawaiian Islands for educational and other public pur- 
poses.” 2° Sections 73 and 91 of the Organic Act of Hawaii 
(48 U.S.C. 663 et seg., 511) provide accordingly that the 
ceded property, not set aside or taken for the uses and pur- 
-poses of the United States, and the income derived there- 
from, shall be used only for educational and other public 
purposes. Section 5(f) implements this reservation in favor 
of Hawaiian educational and other public purposes. It pro- 
vides that the lands granted to the State of Hawaii by sub- 
section (b) and public [i.e., ceded] lands retained by the 
United States under subsections (c) and (d) and later con- 
veyed to the State under subsection (e) shall be held by the 
State as a public trust for educational and certain public 
purposes. 

It will be noted that section 5(f) refers only to the “public 
[z.e., ceded] lands” conveyed to the State under section 5(e). 
If it had been the congressional purpose to convey to the 
State under section 5(e) the afteracquired surplus property 
of the United States in order to compensate the State for 
the depletion caused by the setting aside of ceded property, 
there is no reason to believe that Congress would not have 
provided that such afteracquired property also would be- 
come subject to the public trust created by section 5(f). The 
circumstance that Congress has failed to do so establishes 
to my satisfaction that Congress never intended to extend the 
reporting and conveyance provisions of section 5(e) to any 
property other than that defined in sections 5(a) and 5(b), 
z.€., to terriorial property and to ceded property set aside 
for the use of the United States. 

The State of Hawaii finally takes the position that section 
5(e) must necessarily refer to the afteracquired property 
because, otherwise, it would not have any meaning. This 
argument rests on the interpretation placed by the State on 
the clause in section 5(c) that the ceded property which has 
been set aside for the use of the United States “shall remain 
the property of the United States subject only to the limita- 
tions, if any, * * *” contained in the instrument which had 
set the property aside. The State contends that pursuant 
to those limitations, the United States did not acquire the 


» Supra, n. 8. 
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absolute title to the ceded set aside property but merely a 
defeasible interest which shifts automatically to the State of 
Hawaii as soon as and whenever the property ceases to be 
used by the United States for the purposes specified in the 
instrument setting it aside. Since section 5(e) does not en- 
visage an automatic transfer of property but requires a 
Presidential determination and an actual conveyance, and 
since its operation is limited to five years, the State of Ha- 
waii argues that it cannot refer to the defeasible fees of the 
United States in ceded set aside property, and that section 
5(e) must refer to the afteracquired property of the United 
States or be meaningless. 

This contention of the State of Hawaii lacks persuasive- 
ness for at least three reasons: First, the State’s argument 
turns upon the assumption that the title to all of the ceded 
set aside property is unquestionably of a defeasible nature; 
if the United States acquired an absolute fee in only some 
of that property, or if the nature of its interest is doubtful, 
those considerations in themselves, would constitute a suf- 
ficient reason for the existence of section 5(e). It would 
seem more reasonable to regard the insertion in section 5(c) 
of the words “if any” as expressing congressional doubt as 
to whether the title of the United States in the ceded set 
aside property, or at least in all such property, is defeasible 
or subject to the type of conditional limitation *° suggested 


© The limitation referred to in section 5(c) clearly is the interest 
created by the set aside order. This interest differs substantially 
from the conventional defeasible fee. Ordinarily a defeasible fee 
is created by a conveyance which provides that the estate shall auto- 
matically expire upon the occurrence of a stated event. Such inter- 
est is usually created by the use of words such as “until,” “so long 
as,” or “during ;” the mere statement of the purpose of the convey- 
ance, however, is normally not sufficient to create a defeasible in- 
terest or “to debase the fee.” American Law Institute, Restatement 
of the Law of Property, vol. I, sec. 44 and comments “1” and “m’’: 
American Law of Property, vol. I, sec. 4.13; 2 Powell, The Law of Reat 
Property, par 187, pp. 34, 36; Simes and Smith, The Law of Future In- 
‘terests (Second Edition), vol. I, sec. 286, pp. 341, 343; Abel et al. v. 
Girard Trust Oo., 865 Pa. 34, 87, 73 A. 2d 682, 684 (1950). 

Property set aside for the uses and purposes of the United States 
did not revert automatically to the possession, use, and control of the 
Territory of Hawaii as soon as it ceased to be used for the purposes 
for which it had been set aside, or, generally, for the purposes of the 
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by the State of Hawaii. Section 5(e) thus would serve the 
definite purpose of enabling the State of Hawaii to obtain 
ceded set aside property which became surplus within five 
years after the admission of Hawaii, should it be deter- 
mined that the United States holds that property, or a part 
of it, in fee simple absolute. Second, it is conceivable that, 
although a specific parcel of property is being used by an 
agency consistently with the purposes recited in the order 
pursuant to which it was set aside, it may, as a practical 
matter, “no longer be needed” within the meaning of section 
5(e). Third, even if it should be assumed arguendo that 
the United States holds a defeasible title to all of that prop- 
erty, as claimed by the State of Hawaii, section 5(e) still 
would serve the important purpose of providing an admin- 
istrative machinery in which it can be determined whether 


United States. Section 91 of the Organic Act of Hawali provided 
that such property “may be restored to ita previous status by direc- 
tion of the President” and in some instances this even required an act 
of Congress (cf. act of July 27, 1954, 68 Stat. 567, and H. Rept. 980, 
88rd Cong., 1st sess., pp. 2-4; S. Rept. 927, 88rd Cong., 2d sess., pp. 2-5). 
Moreover, and presumably as the result of the language of section 91, 
none of the set aside orders examined by me contains any clauses 
such as “until,” “so long as,” or “during,” which normally are re- 
quired to create a defeasible interest. At best, the orders recited 
the reason why the property was taken for the uses and purposes of 
the United States or of a particular department. Consequently, it is 
by no means certain that the United States acquired less than an ab- 
solute fee under section 5(c) in the ceded set aside property. 

In this connection it may be pointed out that the discussions in the 
pertinent committee reports of the property interests retained by the 
United States pursuant to section 5 do not give any indication that 
the title of the United States constitutes anything other than the con- 
ventional fee simple absolute. To the contrary, the reports state ex- 
pressly that the section “also retains in effect the President’s authority 
to restore lands to their previous status after admission.” H. Rept. 32, 
86th Cong., Ist sess., p. 5; S. Rept. 80, 86th Cong., 1st sess., pp. 2-3, 
see also id. at 19 and 17, respectively. In other words, section 5(e) 
is the equivalent of the President’s authority under section 91 of the 
Organic Act of Hawali to restore ceded set aside property to its pre- 
‘vious status. The committee reports accordingly would seem to re- 
fute the State’s theory that section 5(e) has no bearing on ceded 
set aside property, and that the title acquired in the latter by the 
United States is defeasible and shifts automatically to the State 
of Hawaii without Presidential action. 
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or not the contingency terminating the title of the United 
States has occurred. 

In view of the foregoing considerations, I must answer the 
first question in the negative. In reaching this conclusion 
I am aware of the equitable argument made by the State of 
Hawai, viz., that it ought to receive the surplus afteracquired 
property in compensation for the many sacrifices it has made 
for the United States, in particular for the ceded properties 
which have been set aside. However, neither the language 
nor the legislative history of the Hawaii Statehood Act dis- 
closes to my satisfaction a congressional purpose to adjust 
in that statute Hawaii’s equitable claims of this nature, how- 
ever meritorious. It is, of course, still open to the State of 
Hawaii to seek appropriate legislative action from the Con- 
gress which has the special constitutional function under 
Article IV, section 3, clause 2 of the Constitution of disposing 
of the property of the United States. Alabama v. Temas, 347 
U.S. 272, 278 (1954); United States v. San Francisco, 310 
U.S. 16, 29-30 (1940). 

Respectfully, 
ROBERT F. KENNEDY. | 


APPENDIX 


‘Section 5 of the Hawaii Statehood Act of March 18, 1959,. 
Public Law 86-3, 73 Stat. 4, 5, as amended by section 41 
of the Hawaii Omnibus Act of July 12, 1960, Public Law 
86-624, 74 Stat. 422, 48 U.S.C. (Supp. II), c. 3, Note, 
reads in pertinent part: 

“Sec. 5. (a) Except as provided in subsection (c) of this 
section, the State of Hawaii and its political subdivisions, 
as the case may be, shall succeed to the title of the Territory 
of Hawaii and its subdivisions in those l«.1ds and other prop- 
erties in which the Territory and its subdivisions now hold 
title. 

“(b) Except as provided in subsection (c) and (d) of this 
section, the United States grants to the State of Hawaii, ef- 
fective upon its admission into the Union, the United States’ 
title to all the public lands and other public property, and 
to all lands defined as ‘available lands’ by section 203 of the 
Hawaiian Homes Commission Act, 1920, as amended, within 
the boundaries of the State of Hawaii, title to which is held 
by the United States immediately prior to its admission into 
the Union. The grant hereby made shall be in heu of any 
and all grants provided for new States by provisions of law 
other than this Act, and such grants shall not extend to the 
State of Hawaii. | 

“(c¢) Any lands and other properties that, on the date 
Hawaii is admitted into the Union, are set aside pursuant 
to law for the use of the United States under any (1) Act 
of Congress, (2) Executive order, (3) proclamation of the 
President, or (4) proclamation of the Governor of Hawaii 
shall remain the property of the.United States subject only 
to the limitations, if any, imposed under (1), (2), (8), or 
(4), as the case may be. 

“(d) Any public lands or other public property that is 
conveyed to the State of Hawaii by subsection (b) of this 
section but that, immediately prior to the admission of said 
State into the Union, is controlled by the United States pur- 
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suant to permit, license, or permission, written or verbal, 
from the Territory of Hawaii or any department thereof 
may, at any time during the five years following the admis- 
sion of Hawaii into the Union, be set aside by Act of Con- 
gress or by Executive order of the President, made pursuant 
to law, for the use of the United States, and the lands or 
property so set aside shall, subject only to valid rights then 
existing, be the property of the United States. | 

“(e) Within five years from the date Hawaii is admitted 
into the Union, each Federal agency having control over any 
land or property that is retained by the United States pursu- 
ant to subsections (c) and (d) of this section shall report to 
the President the facts regarding its continued need for such 
land or property, and if the President determines that the 
land or property is no longer needed by the United States it 
shall be conveyed to the State of Hawaii. 

“(f) The lands granted to the State of Hawaii by sub- 
section (b) of this section and public lands retained by the 
United States under subsections (c) and (d) and later con- 
veyed to the State under subsection (e), together with the 
proceeds from the sale or other disposition of any such lands 
and the income therefrom, shall be held by said State as a 
public trust for the support of the public schools and other 
public educational institutions, for the betterment of the 
conditions of native Hawalians, as defined in the Hawaiian 
Homes Commission Act, 1920, as amended, for the develop- 
ment of farm and home ownership on as widespread a basis 
as possible for the making of public improvements, and for 
the provision of lands for public use. Such lands, proceeds, 
and income shall be managed and disposed of for one or more 
of the foregoing purposes in such manner as the constitution. 
and laws of said State may provide, and their use for any 
other object shall constitute a breach of trust for which suit 
may be brought by the United States. The schools and other 
educational institutions supported, in whole or in part, out 
of such public trust shall forever remain under the exclusive 
control of said State; and no part of the proceeds or income 
from the lands granted under this Act shall be used for the 
support of any sectarian or denominational school, SOLE, 
or university. _ 
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“(g¢) As used in this Act, the term ‘lands and other prop- 
erties’ includes public lands and other public property, and 
the term ‘public lands and other public property’ means, and 
is limited to, the lands and properties that were ceded to the 
United States by the Republic of Hawaii under the joint 
resolution of annexation approved July 7, 1898 (380 Stat. 
750), or that have been acquired in exchange for lands or 
properties so ceded.” 


PRESIDENTIAL INABILITY 


Article II, section 1, clause 6 of the Constitution authorizes the Vice 
President to act as President in the event of the President’s in- 
ability to discharge the powers and duties of his office, and to act 
in that capacity “until the disability be removed.” 

The same Article is interpreted as vesting authority in the Vice Presi- 
dent to decide whether Presidential inability exists, if the Presi- 
dent is unable to do so, and authorizes the President to determine 
when his inability has ended. ; 

The memorandum of March 3, 1958, between former President Dwight 
D. Hisenhower and former Vice President Richard M. Nixon, rep- 
resenting their understanding of the constitutional role of the Vice 
President as acting President in the event of Presidential inability, 
is consistent with the correct interpretation of Article II, section 1, 
clause 6 of the Constitution. | 

Attorneys General Herbert Brownell, Jr. and William P. Rogers have 
expressed the same views on the identical questions. 


Avucust 2, 1961. 
Tue PRESIDENT. 


My pear Mr. Preswent: [ have the honor to respond to 
your request for my opinion upon the construction to be 
given to the Presidential inability clause of the Constitution. 
Article II, section 1, clause 6 reads as follows: 

“In Case of the Removal of the President from Office, or 
of his Death, Resignation, or Inability to discharge the 
Powers and Duties of the said Office, the Same shall devolve 
on the Vice President, and the Congress may by Law provide 
for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what 
Officer shall then act as President, and such Officer shall act 
accordingly, until the Disability be removed, or a President 
shall be elected.” 

You request my opinion on these questions: first, whether 
when Presidential inability occurs, the Vice President under 
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Article IT, section 1, clause 6 succeeds to the “Powers and 
Duties” of the Presidency or whether he succeeds to the “Of- 
fice,” ¢.e., becomes President and remains in the office even 
if the inability should cease; second, who determines whether 
the inability exists and who determines whether the inability 
has ended ; and third, whether the memorandum of March 3, 
1958, between former President Eisenhower and former Vice 
President Nixon, representing their understanding of the con- 
stitutional role of the Vice President as acting President, 
is a desirable precedent for this Administration to follow. 
As shall be shown hereafter, the great majority of scholars 
and my two immediate predecessors have expressed the 
opinion that upon a determination of Presidential inability 
the Vice President succeeds temporarily to the powers and 
duties of that office, and does not permanently become Presi- 
dent; and it is also their opinion that the Vice President 
may determine whether the inability exists. My immediate 
predecessors were also of the opinion that the President may 
determine when his inability has ended, and thereupon resume 
the discharge of the Presidential functions. For reasons to 
be discussed hereafter, I concur in their opinions. I also 
conclude that the understanding of March 3, 1958, is in keep- 
ing with the Constitution, and that the precedent set by it 
could appropriately be followed by this Administration. 


I 


In case of Presidential inability does the office itself or do 
merely the powers and duties of the office devolve on the 
Vice President? 


For many years constitutional scholars have debated 
whether Article IT, section 1, clause 6 was intended to trans- 
form a Vice President into a President upon the occurrence 
of the latter’s inability. It will be noted that this clause 
contemplates four situations in which the Vice President 
may be called upon to act as President. In three situations, 
permanent exclusion of the President from the remainder of 
his term is obvious since these involved removal from office, 
death or resignation. The difference of opinion arises re- 
specting the fourth contingency, viz: “Inability to discharge 
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the Powers and Duties of the said Office.” Did the authors 
of the Constitution intend to exclude the President thereafter, 
despite his complete recovery, from resuming the discharge 
of his powers and duties? It may be noted that after this 
fourth contingency follow the words “the Same shall devolve 
on the Vice,President.” Do the words “the Same” refer to 
the office of President, or do they refer to “the Powers and 
Duties” ? 

It is my opinion that under Article IT, section 1, clause 6 
of the Constitution the Vice President merely discharges the 
powers and duties of the Presidency during the President’s 
inability and this conclusion, as shall be shown hereafter, 
finds support in the following: 

1. The records and history of the Constitutional Con- 
vention. 

2. Debates in the Convention and ratifying conventions. 

3. Consideration of other provisions in the Constitution. 

4, The example and experience of the States in providing 
for succession. 

5. The dictates of reason and established rules of pavniny 
construction. 

6. The great weight of constitutional authority. 

These considerations will be discussed in order. : 

1. Zhe records and history of the Constitutional Con- 
vention. 

Without dispute, Article II, section 1, clause 6 nowhere 
expressly provides that the Vice President shall under any 
circumstances become President. Had the framers of the 
Constitution intended the Vice President in certain con- 
tingencies to become President, they would not have been 
at a loss for words. Reference to the records of the Con- 
stitutional Convention discloses that the framers of the 
Constitution never intended the Vice President in event of 
Presidential inability to be anything but an acting President 
while the inability continued. 

Of the various written plans submitted for consideration 
at the Convention, only Charles Pinckney’s draft offered 
May 29, 1787, specifically referred to Presidential disability. 
Article VIII of this draft provided in part that in case of the 
President’s removal through impeachment, death, resignation 
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or disability “the President of the Senate shall exercise the 
duties of his office until another President be chosen * * *.”? 

The House resolved itself into a Committee of the Whole 
to consider various proposals, but having made little progress 
on the question of the President’s inability, referred this 
proposal to the Committee of Detail which was then con- 
sidering other matters. This Committee reported a draft 
on August 6, 1787, which contained Article X, section 2 
relating to Presidential inability. It provided that in case 
of the President’s removal] as aforesaid through impeachment, 
death, resignation, or disability to discharge the powers and 
duties of his office, “the President of the Senate shall exercise 
those powers and duties, until another President of the United 
States be chosen, or until the disability of the President be 
removed.” ? On August 27, Mr. Dickinson remarked about 
the vagueness of this clause. “What,” he said, “is the extent 
of the term ‘disability’ & who is to be the judge of it?” Un- 
fortunately, his suggestion produced no clarification.® 

It will be noted that up to this point the official to act as 
President until the President’s disability was ended was 
“the President of the Senate,” not the Vice President. 
Article X of the draft was then referred to the Committee 
of Eleven which reported on September 4. In its report 
provision was included for the first time for a Vice President, 
as distinguished from the President of the Senate* who 
was to be ew officio, President of the Senate, except on two 
occasions: when the Senate sat in impeachment of the Presi- 
dent, in which case the Chief Justice would preside, and 
“when he shall exercise the powers and duties of the Presi- 
dent,” in which case of his absence, the Senate would choose 
a President pro tempore. The Committee of Eleven also 
recommended that the latter part of section 2 of Article X 
be amended to provide that in case of the President’s removal 
on impeachment, death, absence, resignation or inability to 
discharge the powers or duties of his office “the Vice Presi- 
dent shall exercise those powers and duties until another 
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President be chosen, or until the inability of the President 
be removed.”5 He was not to become the President in 
either event. 

On September 7, the Convention adopted an amendment 
to cover the vacancy or disability of both the President and 
Vice President providing that the Legislature may declare 
by law what officer of the United States shall act as President 
in such event, and “such Officer shall act accordingly, until 
such disability be removed, or a President shall be elected.” ° 

On September 8, the last clause of section 2, Article & 
was agreed to by the Convention, and a Committee of five 
was appointed “to revise the style and arrange the articles 
agreed to by the House” including those provisions dealing 
with inability.” Thus, as the proposed article came to the 
Committee on Style, it consisted of two clauses dealing with 
Presidential succession. The first related to the devolution 
of the powers and duties of the President’s office on the Vice 
President in certain cases including the President’s inability. 
The second authorized Congress to designate an officer to act 
as President in cases in which both the President and Vice 
President were disabled, had died, resigned or been removed. 
A. temporal clause modified each main clause limiting the 
tenure of an acting President to the duration of the inability 
or until “another President be chosen” (first clause) or 
until “a President shall be elected” (second clause). Noth- 
ing in either clause said that the Vice President was to 
_ become President. 

On September 12 the Committee on Style, condensing and 
combining the provision for Presidential inability, together 
with the provision for joint inability of both the President 
and Vice President, reported the clause as follows: ® 

“(e) In case of the removal of the president from of- 
fice, or of his death, resignation, or inability to discharge 
the powers and duties of the said office, the same shall de- 
volve on the vice-president, and the Congress may by law 
provide for the case of removal, death, resignation or in- 
ability, both of the president and vice-president, declaring 

52 td. 495, 499. 

¢2 td. 532. 
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what officer shall then act as president, and such officer shall 
act accordingly, until the disability be removed, or the pe- 
riod for chusing another president arrive.” Madison crossed 
out the words “the period for chusing another president 
arrive” and inserted in their place “a President shall be 
elected.” ® In this form the clause was written into the final 
draft of the Constitution. © | 

The Committee on Style had no authority to amend or 
alter the substance or meaning of the provisions, but merely 
to combine and integrate them as a matter of form.” In 
this setting, the effect of what was done by it may be better 
understood by placing the provisions originally agreed to 
by the Convention side by side with the clauses as they were 


adopted by the Convention. 
“Articles Originally Agreed 
to by the Convention 


Article X, section 2: * * * 
and in case of removal as 
aforesaid, death, absence, 
resignation. or inability to 
discharge the powers or du- 
ties of his office, the Vice 
President shall exercise those 
powers and duties until an- 
other President be chosen, or 
until the inability of the 
President be removed. 


Article X, section 1: The 


Legislature may declare by 
law what officer of the United 


States shall act as President, 


in case of the death, resigna- 
tion, or disability of the 
President and Vice Presi- 
dent ; | 


®2 id. 626. See also 2 éd. 599. 
2 Davis, op. oft. supra note 7, 11. 


As Later Reported by Come 
mittee on Style and Finally 
Adopted 

Article II, section 1, para- 
graph 6: In case of the re- 
moval of the President from 
office, or of his death, resig- 
nation, or inability to dis- 
charge the powers and duties 
of the said office, the same 
shall devolve on the Vice 
President ; 


and the Congress may by law 
provide for the cave of re- 
moval, death, resignation or 
inability, both of the Presi- 
dent and Vice President, de- 
claring what officer shall 
then act as President; 
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and such Officer shall act ac- and such officer shall act ac- 
cordingly, until such dis- cordingly, until the disability 
ability be removed, ora Pres- be removed, or a President 
ident shall be elected. shall be elec 

_ Comparison of these provisions makes clear the inten- 
tion of the framers of the Constitution. When the provi- 
sions were placed into the hands of the Committee on Style 
and Arrangement, they explicitly provided that in case of 
inability of the President, the Vice President was not. to 
become President, but merely to “exercise those powers and 
duties * * * until the inability of the President be re- 
moved.” When, therefore, the Committee on Style con- 
densed the language and reported the provision to read in 
case of the President’s “inability to discharge the powers 
and duties of the said office, the same shall devolve on the 
Vice President,” the exact meaning intended by the Con- 
vention was carried over to the revised language. 

It has been argued by one school of thought that “the 
Same” as used in the succession clause refers to “Office,” and 
therefore the office devolves on the Vice President, who there- 
by becomes President. The other school asserts that “the 
Same” has reference to “Powers and Duties,” and that the 
Vice President may merely discharge thosa powers and 
duties, but does not become President. Since a definitive 
answer is not to be found in any fixed rules of English usage, 
Professor Ruth C. Silva has concluded that the antecedent 
of “the Same” should be ascertained on the basis of the 
- Intention of those who framed and ratified the Convention.™ 
This is sound construction. 

This interpretation is remforced by other language ini- 
tially agreed to by the Convention. If it were intended that 
the Vice President should act permanently as President, it 
seems unlikely that the language adopted by the Convention 
and sent to the Committee on Style would expressly prescribe | 
a temporary period during which the Vice President shall 
exercise “those powers and duties,” v2: “until another Presi- 
dent be chosen, or until the inability of the President be 
removed.” 
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When we refer to the provisions before and after the 
Committee.on Style had combined them, it appears that the 
Committee did several things: consolidated the two pro- 
visions into one and introduced the words “the same shall 
devolve on the Vice President”; omitted reference to 
“absence” as an occasion for operation of the succession rule; 
used the adverbial clause “until the disability be removed,” 
only once instead of using it to modify each of the preceding 
clauses separately; substituted “inability” for “disability” in 
the clause referring to succession beyond the Vice President, 
possibly as being more comprehensive and covering both 
absence and temporary physical disability; and changed the 
semicolon after “Vice President” to a comma so that the 
limiting clause beginning “and such Officer” would refer both 
to the Vice President and the officer designated by Congress. 
Thus the evolution of this clause makes clear that merely the 
powers and duties devolve on the Vice President, not the 
office itself. 

2. The debates in the Convention and in the ratifying 
conventions. 

The debates in the Convention are not too illuminating on 
the question whether a Vice President was merely to act as 
President until the latter’s disability was over or to become 
President. In support of the view that the debates demon- 
strate recognition that the Vice President’s role was to be a 
temporary one while the inability existed, statements relied 
on are not squarely in point, but the inferences drawn are 
entitled to weight. 

Thus, Professor Silva states: “* * * This assumption 
[that the Vice President is an acting President] is implicit 
in James Wilson’s objections to the election of the President 
by Congress. The gentleman from Pennsylvania said that 
the Senate might prevent the filling of a vacancy by dilatory 
action, so that their own presiding officer could continue to 
exercise the executive function. Gouverneur Morris and 
James Madison likewise objected to this mode of election for 
a similar reason—the Senate might retard appointment of a 
President in order that its own presiding officer might con- 
tinue to possess veto power. Such objections are without 
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merit if the President’s successor was intended to become 
President for the remainder of the term.” 

There is other evidence from which the intention of the 
delegates may be determined. Charles Warren reports that 
during the debates little enthusiasm was expressed for an 
officer such as the Vice President, that the discussion centered 
on his status as a legislative officer, and there was no discus- 
sion as to his succession even in case of the President’s 
death.* However, Warren is of the opinion “the delegates 
probably contemplated that * * * the Vice President would 
only perform the duties of President until a new election for 
President should be held; and that he would not zpso facto 
become President.” ** It seems fairly clear that if the dele- 
gates did not contemplate that the Vice President shall be- 
come President on the death of the President, but only 
perform the duties of the office, that they certainly did not 
intend any different result upon the President’s inability. 

Discussion of the succession clause at the ratifying ( con- 
ventions was also singularly unenlightening. 

Professor Silva, who has made a careful study of the 
matter, reports there is no record of discussion of the succes- 
sion clause at the ratifying conventions except briefly at the 
Virginia Convention. George Mason objected to the clause 
because it lacked provision for the prompt election of another 
President in event of vacancy in both the Presidential and 
Vice-Presidential offices. Madison’s attempt to answer this 
objection indicated that he did not think that the designated 
officer in event of succession beyond the Vice President 
“would have that tenure which the Constitution guarantees 
to a de jure President,” but it does not appear that Madison 
had in mind the status of a Vice President who might be 
acting as President.15 What is of greater significance is that 
the delegates in the ratifying conventions always carefully 
distinguished between “the President” and “the acting Presi- 
dent.” Reference was made to “the Vice President, when 
acting as President,” not “the Vice President when he be- 


13 Charles Warren, The Making of the Oonstitution, 684—6385 (irae): 
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comes President.” 2?* Silva says that “nowhere in the de- 
bates of the ratifying conventions did a single one of the 
delegates use the latter expression.” ”” 

The Federalist, in which Hamilton defended the proposed 
Constitution and explained in detail its provisions, is sur- 
prisingly silent as a whole on what was intended when a 
President suffers inability. However, at one point Hamilton 
defended the role of a Vice President over the objection that 
his position would be “superfluous, if not mischievous.” He 
urged that two considerations justified the Vice President’s 
position: one to cast the deciding vote in the Senate when 
they were equally divided ; the other, that “the vice-president 
may occasionally become a substitute for the president * * *, 
and exercise the authorities and discharge the duties of the 
president.” 2° 

While these debates in the Convention and ratifying con- 
ventions appear to be inconclusive, generally they tend to 
support the argument that a Vice President or designated 
officer was never, in the view of the framers of the Constitu- 
tion, intended to become President. If there was Presidential 
inability, the Vice President was to act -_ until the inability 
was terminated.” 

3. Consideration of other provisions of the Constitution. 

Reference to other provisions of the Constitution also 
supports the conclusion that in event of Presidential inability, 
the Vice President would merely serve as acting President. 

For example, the Twelfth Amendment provides that if 
the House should not choose a President before March 4, 
“then the Vice-President shall act as President as in the case 
of the death or other constitutional disability of the Presi- 
dent.” (Italicsadded.) It may be observed that this Amend- 
ment does not say that the Vice President will become Presi- 
dent in this situation. From the underscored language, 
Warren has concluded that when the Twelfth Amendment 
was adopted, “its framers interpreted the Constitution as 
meaning that the Vice President should only act as President 
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in case of the latter’s death * * *.”2° And from this it 
would necessarily follow that he would not become President 
in case of the President’s inability. | 

Other provisions of the Constitution also consistently avoid 
language to the effect that the Vice President shall become 
President except in a single instance where this was the 
specific intention. Thus, Article I, section 3, clause 5 states 
that the Senate shall choose a President pro tempore, in the 
absence of the Vice President or “when he shall exercise the 
Office of President of the United States.” Here again, the 
action of the Vice President is not described “as becoming 
President,” but merely that he shall “exercise the Office.” 
On the other hand in section 3 of the Twentieth Amendment, 
where it was intended that the Vice President shall actually 
become President, it is explicitly provided that if, at the 
time fixed for the beginning of the term of the President, the 
President elect has died, the Vice President-elect “shall 
become President.” The same section provides, moreover, 
‘by way of comparison that in event the President has not 
been chosen before the time fixed for the beginning of his 
term, or if the President elect fails to qualify then the. Vice — 
President elect “shall act as President” until a President has 
qualified, and similar language is employed where neither 
a President elect nor a Vice ‘President-elect shall have 
qualified. 

This difference in treatment in various provisions of the 
Constitution taken as a whole convinces me that both the 
framers of the Constitution and members of the Congress 
engaged in drafting amendments to the Constitution have 
been in agreement that a Vice President “becomes President” 
only when precise language to that effect is used, and that 
it is not to be implied. | 

4. The example and experience of the States as a guide. 

In attempting to ascertain the intention of the framers 
of the Constitution, it is helpful to know what the practice 
was in the Thirteen States when the Constitution was 
adopted. We would expect that the provisions of those 
State Constitutions dealing with succession in event of a 
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Governor’s inability definitely influenced and shaped the 
thinking of the framers of the Constitution in determining 
what provision should be made in event of Presidential 
inability. Accordingly we may consider those State con- 
stitutional provisions as a guide in interpreting the corre- 
sponding succession clause in the Constitution of the United 
States. . | , 

In most of the States at that time, in event of the Gov- | 
ernor’s “absence” from the State or during his inability, 
provision was made for the temporary exercise of the Gov- 
ernor’s powers by the succeeding officer. The Governor was 
not ousted ; he remained the Governor in those contingencies, 
resuming the discharge of his functions upon his recovery." 
So too, today, with very few exceptions, State Constitutions 
expressly or impliedly provide that where the Governor is 
unable to exercise the powers and duties of his office, the 
officer next in line of succession shall discharge them, but 
only temporarily.” | 

The inferences to be drawn from this review of State 
practice and experience relating to gubernatorial disability 
and its bearing upon the problem of Presidential inability 
have been summarized forcefully by Professor Joseph E. 
Kallenbach : 2* 

“* *.* State experience reinforces the point observable 
in national experience that situations of various kinds can 
and do arise involving inability of the Chief Executive to 
exercise his powers: ald.:which require devolution of these 
powers for an indefinite period of time upon the officer next 
in line of succession. It shows that constitutional provisions 
on this point are, in effect, self-executing. It shows that 
devolution of power in these circumstances can be brought 
about by simple acquiescence of the incumbent when he is 
able to recognize his incapacity. He does not, by so doing, 
remove himself from office, but merely acquiesces in the 
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operation of the constitutional rule that permits and requires 
the succeeding officer to exercise the powers of the chief 
executiveship. The officer named by the constitution or 
laws as the one upon whom the authority to act as governor 
shall devolve has no option but to exercise the powers and 
duties of that office, even though his doing so does not oust 
the incumbent from the office of governor permanently. His 
duty to so act is an ancillary and conditional function of 
the incumbent in the office next in line in the succession. 
When and if the cause occasioning the temporary devolution 
of power has ceased to be operative, there must be a resump- 
tion of his constitutional powers and duties by the tempo- 
rarily displaced Chief Executive. His assertion of his right 
and capacity to reassume the powers and duties of his office 
is ordinarly regarded as sufficient to restore them to him.” 

5. The dictates of reason and established rules of statu- 
tory construction. | 

As between two different interpretations to be given a 
constitutional provision, it is fundamental that one will be 
adopted which avoids inconsistencies and results which are 
harsh or absurd. 

Inherent in the position that a succeeding Vice President 
becomes President upon the latter’s inability, is the fact that 
the President must forfeit his office, if through no fault of 
his own he suffers inability, however temporary it may be. 
It is difficult to draw any such conclusion from the lan- 
guage of the Constitution, or to imply one which carries with 
it such grievous and drastic consequences, particularly where 
the Constitution expressly declares only one way to remove 
the President, and that is through impeachment. 

The absurdity of such an interpretation 1s made even more 
apparent when considered with the language of Article I, 
section 1, clause 6 authorizing the Congress, in case of dis- 
-ability of both the President and Vice President to deter- 
mine “what officer shall then act as President.” It is claimed 
by those who assert that the Vice President becomes Presi- 
dent in event of Presidential inability, that the limiting 
clause “until the Disability be removed, or a President shall 
be elected,” refers only to the clause immediately preceding 
it, under which an officer designated by law acts as Presi- 
dent when both the President and Vice President are dis- 
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abled, and that it has no reference to the first portion of the 
clause where the President alone suffers inability. It is 
therefore argued that the Vice President under the latter 
contingency takes office for the remainder of the term free 
of any limitation.” 

This contention, if ounaiel: would create an inconsistency 

and disparity in treatment between the President and Vice 
President most difficult to explain on rational grounds. We 
would then have the anomalous result that the Constitution 
discriminates against the President who has been elected and. 
favors one not elected to that office. Such a dubious con- 
struction may not be adopted. 
_ As was said in the 1881 debate on the subject:* “What 
principle, what consideration of expediency or policy is it 
which forbids the President, when relieved of his ‘inability,’ 
from reassuming the office to which he was elected, which 
does not apply with at least as much force to the Vice- 
President who was not elected to it? I can imagine none.” 

There is another apparent weakness in this argument. — 
Assume that both the President and the Vice President were 
disabled. Under the clause providing for joint disability, 
if the President recovered before the Vice President, he 
could resume the responsibilities of his office. It obviously 
makes little sense to say that under the first clause where 
the President alone is disabled that he forfeits his office 
permanently, but that under the second clause where both 
he and the Vice President are disabled simultaneously, the 
President would not forfeit his office if he recovers first.** 
The framers of the Constitution were wise and mature men. 
Absurd and illogical results, repelled by reason, have no 
place in the Constitution. Nor should an interpretation in- 
volving an anomaly be imported into the Constitution unless 
the language itself compels it; here, “there is no such 
compulsion.” 2” 


™% Senator Charles W. Jones, 18 Cong. Rec. 142—148, 191-198 (1881). 

* Senator Richard Coke, 18 Cong. Rec. 141 (1881). See also, William W. 
Crosskey, Hearings before Special Subcommittee of House Commitice on the 
Judiciary to Study Presidential Inability, 84th Cong. 2d sess. 107 (1956). 

* Crosskey, id. 107. 

a id, 
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6..The great weight of constitutional authority. 

In the face of these arguments, it is not surprising that 
almost every student of the Constitution who was recently 
canvassed to express an opinion, agreed that in case of tem- 
porary Presidential inability, the Vice President succeeds 
only to the powers and duties of the office as the acting 
President, ‘and. not to the office itself; 7° and in event of a 
seemingly permanent disability, the large majority of these 
scholars concluded the result would be the same because it is 
always possible that the disability may be removed.” Both 
of my immediate predecessors, former Attorneys General 
Herbert Brownell ® and William P. Rogers ™ concurred in 
the majority view. This view, in my opinion, is clearly 
right. 

As against the arguments supporting this array of opinion, 
there are arguments on the other side expounded by rela- 
tively few scholars. 

A major contention already noted is that the immediate 
antecedent of the words “the Same” in Article IT, section 1, 
clause 6 of the Constitution is “said Office,” and, therefore, 
@ reasonable interpretation is that it is the Presidential office, 


* Included in this group of distinguished scholars of the Constitution were: 
Stephen K. Bailey, Princeton University; Pverett 8S. Brown, University of 
Michigan; Edward 8S. Corwin, Princeton, N.J.; William W. Crosskey, Uni- — 
versity of Chicago Law School; Charles Fairman, Law School of Harvard 
University; David Fellman, University of Wisconsin; Thomas K. Finletter, 
Esq., New York, N.Y.; James Hart, University of Virginia; Arthur N. Hol- 
combe, Harvard University ; Mark DeW. Howe, Law School of Harvard Uni- 
versity; Richard G. Huber, Tulane University; Joseph B. Kallenbach, Unt- 
versity of Michigan; Jack W. Peltason, University of Illinois; J. Roland 
Pennock, Swarthmore College; C. Herman Pritchett, University of Chicago; 
John H. Romani, the Brookings Institution, and Arthur BH. Sutherland, 
Law School of Harvard University. Presidential Inability, House Committee 
Print, 85th Cong., Ist seas. 49-52 (1957). 

id, 52—64. 

% Herbert Brownell, Jr., Presidential Inability: The Need for a Oonstita- 
tional Amendment, 68 Yale L.J. 189, 192-198, 208-205 (1958); Hearing 
before the Special Subcommittee of the House Committee on the Judiciary 
on Problem of Presidential Inability, 85th Cong., Ist sess., 4, 10 (1957). 

1 Presidential Inability, Hearinge before the Subcommittee on Constttu- 
tional Amendments of the Senate Judiciary Committee, 147, 148-149 (1958). 
On the other hand, former Attorney General Wayne MacVeagh would prob- 
ably have supported the minority view. During Garfield’s illness, MacVeagh, 
although agreed on the desirability of having Vice President Arthur act as 
Président, felt that “Arthur’s exercise of presidential power would be equiva- 
lent to Garfield’s abdication.” Silva, Presidential Succession, op. cit. supra 
note 11, 56. Unfortunately, we are not favored by any exposition on the 
subject by MacVeagh. 
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not merely the President’s powers and duties, which devolves 
upon the Vice President.* 

Arguments to the contrary resting on established principles 
of statutory construction have been made in detail above and 
need not be repeated. Suffice it to say, Article IT does not 
provide that the Vice President shall become President upon 
the latter’s inability. Since it is a contradiction in terms to 
have at one moment two Presidents—the one disabled, the 
other in office—and for the other reasons mentioned, the con- 
tention that “the Same” means “said Office” must be rejected 
as lacking in merit. 

Another argument made in support of the theory that it 
is the office of President which devolves, is that the Constitu- 
tion vests executive power in the President, knows a single 
Executive, and by implication bars any one from exercising 
it other than one actually President. It is claimed that in 
recognition of this principle, the courts have denied any one 
the right to discharge powers and duties of the President 
which under the Constitution require his _ personal 
Judgment.* 

But when the Constitution is viewed as a whole such an 
interpretation of the vesting clause is completely consistent 
with a construction which permits the Vice President to act 
as President while the latter is unable to perform the duties 
of his office. Thus it has been pointed out: * 

“* * * The restrictions laid down by the courts apply 
to the delegation of executive power by the President to his 
subordinates, and should not by analogy be extended to the 
devolution of this power in such a way as to defeat the 
purpose of the succession clause. The records of the Federal 
Convention give no indication that the framers of the vesting 
clause would preclude the possibility of an acting President 
in case of vacancy or inability in the Presidency. Their sole 
purpose in writing the vesting clause appears to have been 
the establishment of a single, as contrasted with a plural, 


Theodore W. Dwight, Presidential Inability, Vol. 188 No. Am. Rev. 436, 
443 (November 1881) ; Representative Henry A. Wise and Senator Robert J. 
Walker, Cong. Globe, 27th Cong., Ist sess. 4—5 (1841); Senator Charles W. 
Jones, 13 Cong. Rec. 142 (1881), 14 4d. 918 (1883). 

% Brown and Silva, Presidential Inability, House Committee Print, supra 
note 22, 12. , 

% id. 12-18. See also, Silva, op. olf. eupra note 11, 78-77. 
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executive. The purpose of the succession clause seems to 
have been to provide a substitute for the President in certain 
cases, not to provide for the creation of another President. 
The rule is well-established that the different clauses should 
be given effect and reconciled if possible. The conclusion is, 
_ therefore, that the clause vesting executive power in the 
President should be construed in such a way as to allow for 
an acting President, who will exercise executive power in 
case of the President’s removal, death, resignation, or 
inability until the disability passes or another President 
is elected.” 

The strongest argument that can be made is that which 
springs from past practice. It is that when succession occurs 
by reason of death, the Vice President becomes President, and 
it is argued that the same result must necessarily follow in 
each of the other contingencies enumerated in the same clause, 
including “inability to discharge the Powers and Duties of 
the said Office.” Indeed, it is this “constitutional custom” 
as it has been described,®* involving death of a President, 
which has created whatever constitutional doubts may be said 
to exist. 

All seven Vice Presidents, who have succeeded to the 
Presidency upon the death of the President, have taken the 
Presidential] oath and have been generally recognized as 
- President of the United States.**° John Tyler was the first 
to establish this precedent when William Henry Harrison 
died in 1841, and the principle laid down by him was fol- 
lowed by six other Vice Presidents upon the death of the 
President in office.” Although President Tyler’s action 
might readily have been questioned had historical materials 
on the framers’ intent been at hand,** the fact remains that 
it has been relied on for the proposition that the Vice Presi- 
dent becomes President when the elected President dies—a 
proposition scarcely to be questioned today. Corwin says 
in this connection : *® 

David Fellman, Presidential Inability, House Committee Print, supra 
note 22, 24-25. 

* John Tyler, Millard Fillmore, Andrew Johnson, Chester A. Arthur, Theo- 
dore Roosevelt, [John] Calvin Coolidge, and Harry S. Truman. 

Silva, Presidential Inability, 35 U. Det. L.J. 189, 151-153 (1957). 


% Hansen, op. cit. supra note 21, 704. 
%° Edward 8. Corwin, The President: Office and Powers, 54 (1957). 
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“That Tyler was wrong in his reading of the original 
intention of the Constitution is certain. It was clearly the 
expectation of the Framers that the Vice-President should 
remain Vice-President, a stopgap, a locum tenens, whatever 
the occasion of his succession, and should become President 
only if and when he was elected as such. Tyler’s exploit, 
however, having been repeated six times, must today be 
regarded as having become law of the land for those in- 
stances in which the President, through death, resignation, 
removal, or other cause, has disappeared from the scene.” © 

As Corwin goes on to point out, it was the possibility that 
this precedent might be extended to cases of Presidential 
inability—permanently ousting the incumbent which de- 
terred two Vice Presidents—Arthur and Marshall—from 
undertaking to exercise the powers and duties of the office of 
President during the prolonged illnesses of Presidents 
Garfield and Wilson, respectively. Neither Vice President 
wished to be regarded as a “usurper.” ‘This possible risk 
also may have led these former Presidents to minimize or 
deny their disability. Other factors, however, of political 
nature, were present in both cases. 

The problem of succession to the Presidency was con- 
sidered immediately after former President Eisenhower's 
heart attack in September 1955. Congress was not in ses- 
sion, and there was no immediate international crisis. On 
the basis of medical opinions and a survey of the urgent 
problems demanding Presidential action immediately or in 
the near future, Attorney General Brownell orally advised 
the Cabinet and the Vice President that the existing situa- 
tion did not require the Vice President to exercise the powers 
and duties of the President under Article II of the 
Constitution.“ All concerned accepted this opinion, and a 
plan was worked out to enable the executive branch to func- 
tion during the President’s illness which included having 
former Vice President Nixon preside at meetings of the Cab- 
inet and the National Security Council. On October 21, 1955, 
Mr. Brownell conferred with the President in his hospital 
room at Denver, and advised him of the legal basis of the ac- 


© Brownell, op. ott. supra note 30, at 196. 
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tion taken, and that.no written authorizations were required 
to ensure that his previously established policies would be 
executed and that the Government activities would continue 
without interruption.“* Thereafter, informal discussions 
took place between the President and the Vice President con- 
cerning “what the Vice President’s role should be in the event 
of a similar unfortunate occurrence, or any other happening 
which would disable the President temporarily at a time 
when presidential] action was required.” * Moreover, when 
President Eisenhower was operated on for ileitis in 1956, 
it is said that Vice President Nixon stood by fully prepared 
to initiate, “as acting President, whatever action would be 
necessary in case of international emergency; for it was 
realized that the announced intention of the President to 
undergo a serious operation might entice a hostile foreign 
power to make some drastic move in the expectation of find- 
ing, at the critical moment, confused and uncertain leader- 
ship in the United States,” ¢* 

While the overwhelming weight of authority and the 
strongest arguments support the theory that the Vice Presi- 
dent is merely an acting President during the latter’s dis- 
ability, the precedent established by Tyler and followed by 
six other Vice Presidents in taking the oath of President 
upon a President’s death, coupled with the lack of a close 
relationship and understanding between the President and 
the Vice President, created sufficient doubt to deter both 
Vice Presidents Arthur and Marshall from discharging the 
powers and duties of the President’s office during periods of 
Presidential inability. In the Eisenhower Administration, 
arrangements were made between President Eisenhower and 
Vice President Nixon, discussed hereafter, designed to pro- 
vide continuing leadership in the executive branch of the 
Government in the event of the President’s inability, and to 
make clear the constitutional legitimacy of the Vice Presi- 
dent’s action, should he be obliged to discharge the powers 
and duties of the office for the duration of the inability. 

In my view, there is a clear constitutional distinction be- 
tween the situation in which a President is permanently re- 

1 4d. 


id. 202. 
48 id, 202-208. 
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moved from office by death and the situation in- which he 
holds office but is temporarily unable to exercise its powers 
and duties. In the former case, the precedents of several 
deaths in office have established that the Vice President 
succeeds to the Presidency. In the latter case, he cannot so 
succeed because the President, the individual chosen by the 
people to occupy the office of Chief Magistrate, is still incum- 
bent. In view of this distinction, the fact that the Vice Presi- 
dent succeeds to the office of President when the elected 
President dies does not establish the proposition that he 
becomes President when he merely exercises the powers and 
duties of that office during the incumbent’s temporary 
inability. | 
II 
Who determines whether the inability exists? Who deter- 
mines whether the inability is ended? 


I now turn to two subsidiary questions: 

1. Who has the authority under the Constitution to decide 
whether inability exists; and 

2. Who is authorized to make the determination that the 
inability is over? 

These are important problems upon which scholarly 
opinion differs somewhat. 

1. The large majority is of the view that the Vice President 
or other “officer” designated by law to act as President has 
the authority under the Constitution to decide when inability 
exists.“* Both of my immediate predecessors favored this 


“Silva, op. cit. supra note 11, 100-102; Davis, op. cit. supra note 7, 13; 
Senator Augustus H. Garland, 18 Cong. Rec. 189-141 (1881); Senator Hil- 
bridge G. Lapham, 14 Cong. Rec. 917 (1883) ; Lyman Trumbull, 1383 No. Am. 
Rev. 417, 420-422 (1881); Benjamin F. Butler, (éd., 481-4388: Presidential 
Inability, House Committee Print, op. cit. supra note 22. Thomas K. Fin- 
letter, id. 27-28; Joseph BH. Kallenbach, id. 45. Hearings op. cit. supra note 
25. Sidney Hyman, fd. 58-59; Roger P. Peters, fd. 122; C. Herman Pritchett, 
dd. 71; John H. Romani, id. 43—44. 

The Constitution does not define inability, and it has been the subject of 
varying definitions, none authoritative. It has been suggested that as a mat- 
ter of sound interpretation the definition of inability should cover all cases, 
permanent or transient, physical or mental, in which a President is in fact 
unable to discharge a power or duty required to be discharged in the public 
interest. (See Silva, id. 171). Most scholars are opposed to defining inabil- 
ity in any amendment to the Constitution or in legislation. 
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interpretation. Attorney General Brownell summed up the 
legal basis for concluding that the Vice President is the sole 
judge of a President’s inability, where the President is unable 
to do it himself as follows: © 

“* * * This is so because the Constitution does not state 
_ who should determine the President’s inability in the many 
circumstances in which, as the founders themselves must 
have foreseen, it cannot be the President himself. The 
Cabinet could not have been intended to judge the issue, since 
this body is not referred to in the Constitution. It is not the 
Congress, except by the negative sanction of impeachment 
and conviction for a wrongful attempt toexercise power. Nor 
is it the Supreme Court, because the question of presidential 
inability is hardly one which fits any type of jurisdiction 
conferred by the Constitution on that tribunal. But the 
power to determine the inability of the President rests in the 
Vice President not simply because the Constitution places 
it nowhere else. By a well-known principle of law, whenever 
any official by law or person by private contract is designated 
to perform certain duties on the happening of certain con- 
tingencies, unless otherwise specified, that person who bears 
the responsibility for performing the duties must also 
determine when the contingency for the exercise of his powers 
arises. Similarly, under the present Constitution, it is the 
President who determines when his inability has terminated, 
and he is ready once more to execute his office.” | 

There are conflicting views. One school of thought be- 
lieves that the right to make the inability declaration belongs 
to Congress.“ Cooley argued that Congress may determine 
inability because the Constitution confers this authority in 
the “necessary and proper” clause, reason dictates it, the de- 
cision of Congress alone can be final, and English precedents 
involving Parliament and a few disabled Kings may be relied 
on in support of congressional action.*? 


“ Brownell, op. cit. supra note 80, 204. 

“arly authorities are cited by Silva, op. cit. supra note 11, 105-107. More 
recent authority will be found in note 53. 
_ “Thomas M. Cooley, Vol. 183 No. Am. Rev, 422, 426-427 (November 1881). 
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Persuasive arguments have been raised in opposition to the 
theory that Congress has the power to determine specific 
cases of inability or to provide by general law a method for 
deciding such cases. One is that since the Constitution ex- 
pressly provides in Article II for succession when both the 
President and Vice President are disabled, it excludes the 
right of Congress to act in the case of Presidential inability 
only. This is an application of the familiar maxim in 
statutory construction, inclusio unius, exclusio altertus.* It 
is an argument favored by Attorneys General Brown 
and Rogers, although the latter also stressed Professor 
Sutherland’s contention that ending the President’s duties 
by ordinary legislation would run counter to the doctrine of 
separation of powers.°° Apart from sound constitutional 
interpretation, there are practical considerations since “each 
act of Congress must have for its validity the concurrent 
action of the president.” *2 

Both of my immediate predecessors were, ‘therefore, 
strongly opposed to the legislative or judicial route for re- 
solving the problem. Mr. Brownell said: “Ordinary legisla- 
tion would only throw one more doubtful element into the 
picture, for the statute’s validity could not be tested until the 
occurrence of the presidential inability, the very time at 
which uncertainty must be precluded.” Authority is 
divided on this point.“ I concur in Mr. Brownell’s 


Judgment. 


# Butler, op. ctt. supra note 44, 428, 482; Davis, op. cit. supra note 7, 18-14. 

# Brownell, op. ott. eupra note 30, 206. 

& Hearings, op. cit. supra note 31, 170, 176. 

& Butler, op. cit. supra note 44, 431. Cornelius W. Wickersham, Chairman 
of the New York State Bar Association Committee on Federal Constitution, 
expressing the views of the Committee, stated: “It is extremely doubtful 
whether Congress has power to deal with the matter without a constitutional 
amendment and clearly the ambiguity of the present provisions cannot be 
cured by act of Congress alone.” Hearings, op. cit. supra note 31, 95. 

& Brownell, op. cit. eupra note 30, 205. 

& Among those who recently expressed themselves fm favor of an amend- 
ment to the Constitution upon the ground that it is either necessary or de- 
sirable are: Stephen K. Bailey, Hon. Peter Frelinghuysen, Jr., Richard G. 
Huber, Joseph BD. Kallenbach, Arthur Krock, Jack W. Peltason, C. Herman 
Pritchett, Arthur HB. Sutherland, Hon. John J. Sparkman (Presidential In- 
ability, House Committee Print, op. cit. supra note 28, 59-68). Edgar W. 
Waugh, Charles 8S. Rhyne (Hearings, op. oft. supra note 81, 127, 191). 

Equally distinguished are those who currently assert that proposed plans of 
Presidential inability may be carried out by statute. Among these are: 
Everett 8S. Brown, Edward 8. Corwin, William F'. Crosskey, Charles Fairman, 
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2. There remains the difficult question: Who makes the 
decision where the parties involved are in disagreement that 
the President’s inability is ended, and that he is ready to 
resume the functions of his office? 

Unquestionably, those scholars who claim the Vice Presi- 
dent becomes President upon the latter’s inability would 
assert that the Vice President may not be divested of his 
authority by recovery of, or action taken thereafter by, the 
President. In my opinion, this view does violence to the letter 
and spirit of the Constitution, and would defeat the will of 
the people. 

Attorneys General Brownell and Rogers were in agreement 
that the President could reclaim the discharge of the powers 
and duties of his office merely by announcing that his inability 
had terminated, and that he 1s ready now to execute his 
office.** In my opinion this interpretation of the Constitution 
is clearly correct. The force of popular opinion, the people’s 
sense of constitutional propriety, and the cooperation of 
Congress could be counted on to support the President’s de- 
cision if he acted properly. 

There 1s no complete agreement among scholars as to who 
determines whether Presidential inability exists, and who 
determines when itends. In the opinion of my two immediate 
predecessors, and in my own opinion, while the Vice President 
may declare when the President’s inability exists, it is the 
President alone who has the constitutional authority to 
determine when his inability is over. This is implicit in the 
fact that the Vice President would merely be serving as acting 
President in such a contingency, and that there is only one 
President in office. The President’s conclusion that he is able 
to resume the discharge of the powers and duties of the office 
must of necessity be accepted as binding unless and until he 
is removed by impeachment proceedings. As was said by one 
constitutional scholar:5° “The Constitution recognizes but 
one method of removing the President, and that is by convic- 
tion on articles of impeachment.” 


David Fellman, James Hart, Arthur N. Holcombe, Hon. Herbert Hoover, Mark 
DeW. Howe (Presidential Inability, House Committee Print, op. cit. supra 
note 28, 638-68). 

6 Brownell, op. cit. supra note 30, 204; Rogers, Hearings, op. olf. eupra 
note 31, 175. , 

% Senator Coke, 18 Cong. Rec. 141 (1881). 
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Is the understanding between President Eisenhower and Vice 
President Nixon a desirable precedent to be followed by 
this Administration? 


Finally, there is before me the question whether the under- 
standing between President Eisenhower and Vice President 
Nixon on Presidential inability is a desirable precedent for 
this Administration to follow. 

On March 3, 1958, the former President and Vice Presi- 
dent, in consultation with the Attorney General, reduced to 
memorandum form their understanding of the constitutional 
role of the Vice President as acting President. It de- 
clared : © | a 

“The President and the Vice President have agreed that 
the following procedures are in accord with the purposes 
and provisions of Article 2, Section 1, of the Constitution, 
dealing with Presidential inability. They believe that these 
procedures, which are intended to apply to themselves only, 
are in no sense outside or contrary to the Constitution but are 
consistent with its present provisions and implement its clear 
intent. 

“1. In the event of inability the President would—if pos- 
sible—so inform the Vice President, and the Vice President 
would serve as Acting President, exercising the powers and 
duties of the office until the inability had ended. 

“2. In the event of an inability which would prevent the 
President from communicating with the Vice President, the 
Vice President, after such consultation as seems to him ap- 
propriate under the circumstances, would decide upon the 
devolution of the powers and duties of the Office and would 
serve as Acting President until the inability had ended. 

“3. The President, in either event, would determine when 
the inability had ended and at that time would resume the 
full exercise of the powers and duties of the Office.” 

It seems to me that this understanding is entirely con- 
sistent with the correct interpretation of the Constitution. 

The introduction itself purports to bind only the prior 
incumbents of the office of the Presidency and Vice Presi- 


N.Y. Times, March 4, 1958, p. 1, col. 2, p. 17, col. 1. 
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dency. This is an appropriate technique which leaves sub- 
sequent administrations free, as they would in any event be, 
to follow or reject the precedent. 

Section 1 states that in event of inability, the President 
would, if possible, inform the Vice President of his con- 
dition, in which case the Vice President would serve as acting 
President until the inability is over. 

This provision contemplates that the President will volun- 
tarily announce his own inability, if it exists, for the pur- 
pose of encouraging the Vice President .to discharge the 
powers and duties of the office until the President has re- 
covered. This section helps to remove the obstacle which 
caused responsible Government officials to refrain from act- 
ing in the Garfield and Wilson cases. No one can possibly 
accuse the Vice President of being disloyal or a usurper if he 
undertakes to serve as acting President upon the request of 
the President. ‘This section embraces most of the cases of 
Presidential inability likely to arise. 

Section 2 deals with a situation in which the President is 
unable to communicate with the Vice President. In that 
event, the Vice President may take action “after such con- 
sultation as seems to him appropriate under the circum- 
stances.” | 

It will be noted that section 2 leaves the determination of 
Presidential inability in the first instance where the Consti- 
tution places it now—in the Vice President. There is one 
addition in section 2 which is absent from the Constitution— 
the Vice President may consult with other persons as seems 
to him appropriate. 

Even though the Vice President need not under the 
Constitution consult any one, it is clearly wise and conducive 
to strengthening his position if he seeks advice from other 
persons before presuming to exercise the powers and duties 
of the Presidency. Since the Constitution is silent on the 
matter, no specific persons to be consulted are mentioned, and 
of course, in view of the latitude given, he might conceivably 
consult no one before he acted. 

Section 3 states that the President may, whether he or the 
Vice President has declared the inability, determine when 
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it is over, and forthwith resume the full exercise of the powers 
and duties of the office. 

Here again, the understanding represents what my two 
immediate predecessors and I regard to be authorized by the 
Constitution—that the President may regain the powers of 
his office without the concurrence of any other official or group 
if he is of the opinion that his inability has been removed. 
Attorney General Brownell has said: “The Eisenhower- 
Nixon understanding, by providing, first, for the Vice Presi- 
dent’s determination of presidential inability and, second, 
for the President’s determination of when that inability 
terminates, thus coincides perfectly with article I, section 1, 
of the Constitution as originally drafted in 1787 * * *.” 

This was also Attorney General Rogers’ opinion and it is 
mine too, without reservation. 

Since this understanding may prove to be a persuasive 
precedent of what the Constitution means until it is amended 
or other action is taken, I would favor that the present 
Administration follow it. Cumulative precedents of this 
kind may be valuable in the future. 


IV 


Conclusions 


In my judgment, there is no question that the Vice Presi- 
dent acts as President in the event of the President’s inability 
and acts in that capacity “until the disability be removed.” I 
do not believe that the practice which has grown up to the 
effect that the Vice President “becomes President” in event 
of the death of the President creates any substantial doubt. 

I believe also that there is no substantial question that it is 
the Vice President who determines the President’s inability 
if the President is unable to do so; and that it is the President 
who asserts when the inability has ceased. These conclusions 
are supported by the great majority of reputable scholars 
who have examined the problem, as well as by my prede- 
CeSSOrs. | 

In this connection, it is important to note the development 
of the Vice Presidency in recent years, and the changes in 


%@ Brownell, op. cit. supra note 80, 204. 
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that office which have come about, particularly in the past 
two decades. During this time the Vice Presidency has 
moved substantially from its anomalous status under the 
Constitution in both the executive and legislative branches 
towards the former. Recent Vice Presidents have been given 
significant executive responsibility and an important voice in 
the highest affairs of state. The working relationship be- 
tween the President and Vice President has become increas- 
ingly close and, during the past Administration as well as 
the present one, the President has been concerned to keep the 
Vice President current and informed with regard to Presi- 
dential policies. 

While one cannot predict with certainty that this trend will 
continue in future administrations, I regard it as altogether 
likely because, in an age marked by crisis, this course seems to 
be dictated by the necessities of our time. It is significant 
with regard to the problems discussed in this opinion because, 
in my judgment, it greatly reduces the possibility of an im- 
passe between the President and Vice President, and thoughts 
in the public mind that the Vice President should be regarded 
as a potential usurper of office. It also is relevant because it 
greatly increases the practical capacity of the Vice President 
to act as President in the event of Presidential inability, 
whatever the cause. 

I am of the opinion that the understanding between the 
President and the Vice President which I have approved 
above is clearly constitutional and as close to spelling out a 
practical solution to the problem as 1s possible. 


Respectfully, 
ROBERT F. KENNEDY. 


VALIDITY OF EXECUTIVE ORDER PROHIBITING GOVERN- 
MENT CONTRACTORS FROM DISCRIMINATING IN EM- 
PLOYMENT PRACTICES ON GROUNDS OF RACE, COLOR, 
RELIGION, OR NATIONAL ORIGIN 


Executive Order No. 10925 of March 6, 1961, 26 F.R. 1977, requir- 
ing inclusion in Government contracts of a clause prohibiting Gov- 
ernment contractors from discriminating in employment practices 
on grounds of race, color, religion, or national origin and imposing 
sanctions for noncompliance, is a valid exercise of Presidential 
authority. 


The order is an exercise of the power of the United States to fix the 
terms and conditions on which it will purchase supplies and services. 
It implements and effectuates the policy of the United States against 
the use of governmental powers to promote or perpetuate discrimi- 
nations based on race, religion, color, or national origin. 


The regulations promulgated by the President’s Committee on Equal 
Employment Opportunity confer adequate procedural protection on 
contractors and other persons covered by the nondiscrimination 
clause. 


SEPTEMBER, 26, 1961.* 


HonorasLte Lynpon B. JoHNsSON, 
The Vice President of the United States. 


My pear Mr. Vice Presiwent: This is in response to your 
request, made, with the concurrence of the President, in your 
capacity as Chairman of the President’s Committee on Equal 
Employment Opportunity, created by Executive Order 10925, 
March 6, 1961, 26 F.R. 1977, for my formal opinion concern- 
ing the authority of the President to require the inclusion, 
in Government contracts, of the contract clause set forth in 
section 301 of the order, and to prescribe the sanctions and 
penalties set forth in section 312 of the order. You state 
that your request has been made in view of certain questions 
that have been raised concerning these features of the order. 


*Released for publication October 26, 1965. 
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I. History of the Nondiscrimination Clause 


The requirement that Government contracts contain a 
clause prohibiting the contractor from discriminating against 
employees or applicants for employment by reason of race, 
creed, color, or national origin has been an established part 
of Government contracting policy for the past twenty years 
without interruption. It has been maintained by Executive 
orders of four successive Presidents—Presidents Roosevelt, 
Truman, Eisenhower, and Kennedy—as follows (omitting 
minor amending orders) : 


President Roosevelt : 
Executive Order 8802, June 25, 1941,6 F.R. 3109 
Executive Order 9001, Dec. 27, 1941, 6 F.R. 6787 
Executive Order 9346, May 27, 1943, 8 F.R. 7183 
See also letter to the Attorney General, Nov. 5, 1943, 
8 F.R.15419 
President Truman: 
Executive Order 10308, Dec. 3, 1951, 16 F.R. 12303 
President Eisenhower: 
Executive Order 10479, Aug. 13, 1953, 18 F.R. 4899 
Executive Order 10557, Sept. 3, 1954, 19 F.R. 5655 
President Kennedy : 
Executive Order 10925, March 6, 1961, 26 F.R. 1977 


In Executive Order 8802 President Roosevelt declared: 

“* * * the policy of the United States that there shall be 
no discrimination in the employment of workers in defense 
industries or Government because of race, creed, color, or 
national origin, and * * * the duty of employers and of 
labor organizations, in furtherance of said policy and of this 
order, to provide for the full and equitable participation of 
all workers in defense industries, without discrimination 
because of race, creed, color, or national origin.” 

By Executive Order 9346 this policy was extended to all 
contracting agencies of the Government and, by his letter to 
the Attorney General of November 5, 1943, President Roose- 
velt made it clear that the policy was mandatory. Subse- 
quent Executive orders have continued the nondiscrimina- 
tion provision as a mandatory requirement in defense and 
nondefense contracts alike. The wording of such provisions 
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has changed over the years, in the direction of greater detail 
and explicitness, but the basic intent has remained constant. 

Beginning with Executive Order 8802, these various orders 
have also established.or continued a committee or other body 
within the executive branch, variously designated and con- 
stituted, which was authorized to receive and investigate com- 
plaints of noncompliance, and to take appropriate action to 
redress grievances and achieve compliance with the nondis- 
crimination policy. 

So far as I am aware, the President’s authority to require 
such a nondiscrimination clause has never been challenged in 
the courts. The Comptroller General has recently stated : 

“The inclusion of nondiscrimination clauses in contracts let 
by the executive branch has been mandatory since 1941. 
See Executive Order No. 8802, June 25, 1941. So far as we 
are aware the propriety of clauses of the type under considera- 
tion has never been seriously questioned by any responsible 
administrative or judicial tribunal; nor has the Congress 
seen fit to proscribe the use of cach clauses by appropriate 
legislation.” Dec. B-145475 (April 21, 1961, 40 Comp. Gen. 
592). 


Il. The President’s Authority to Require Inclusion of a 
Nondiscrimination Clause in Government Contracts 


A. The United States Has Power to Fie the Terms and Con- 
ditions on Which It Will Purchase Supplies and Services 


In Perkins v. Lukens Steel Co., 310 U.S. 118, 127 (1940), 
the Supreme Court held: 

“Like private individuals and businesses, the Government 
enjoys the unrestricted power to produce its own supplies, to 
determine those with whom it will deal, and to fix the terms 
and conditions upon which it will make needed purchases.” 

In that case the Court had before it the provisions of the 
Walsh-Healey Act (41 U.S.C. 35-42) requiring a contract 
stipulation to pay not less than the prevailing minimum 
wages, as determined by the Secretary of Labor, for persons 


1The Comptroller General held in this decision that although the Architect 
of the Capitol was a part of the legislative branch and therefore not bound by 
Executive Order 10925, he might in his discretion insert a nondiscrimination 
elause in the contracts he let. 
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employed in the industry in the locality. The Court pointed 
out that the Government may “obviate the possibility that any 
part of our tremendous national expenditures would go to 
forces tending to depress wages and purchasing power and of- 
fending fair social standards of employment.” This, said the 
Court “does not represent an exercise by Congress of regula- 
tory power over private business or employment. In this 
legislation Congress did no more than instruct its agents 
who were selected and granted final authority to fix the terms 
and conditions under which the Government will permit 
goods to be sold to it.” 310 U.S. at 128-29 (1940). 


B. The Executive Branch Has Discretion to Contract on 
Such Terms as Are Not Inconsistent With Legislation 


Except to the extent that legislative action has either re- 
quired or prohibited certain types of Government contracts 
or certain provisions to be included in such contracts, the 
executive branch of the Government has discretion to con- 
tract in such manner and on such terms as it considers ap- 
propriate to the discharge of its constitutional and statutory 
responsibilities. £'.g., United States v. Tingey, 5 Peters 115, 
127 (1831); United States v. Linn, 15 Peters 290, 315-16 
(1841) ; United States v. Hodson, 10 Wall, 395, 406-8 (1870) ; 
Jessup v. United States, 106 U.S. 147, 151-52 (1882); Mus- 
chany v. United States, 324 U.S. 49, 63 (1945) ; Kern-Limer- 
ick, Ine. v. Scurlock, 347 U.S. 110, 116 (1954). 

As the Comptroller General has pointed out, there is no 
legislation prohibiting use of the nondiscrimination clause. 
Moreover, the basic statutes regulating Government procure- 
ment policy have expressly granted discretion to the execu- 
tive branch to determine the terms on which it will contract, 
subject to those general requirements and specific prohibi- 
tions which have been prescribed by the statutes. As to ad- 
vertised contracts, the executive branch has discretion to 
determine the terms of specifications and invitations for bids 
which are appropriate to achieve the broad statutory objec- 
tives and to award contracts to that responsible bidder whose 
bid, conforming to the invitation, will be most advantageous 
to the Government, price and other factors considered. Nego- 
tiated contracts may be of any type which will promote the 
best interests of the Government. Federal Property and 
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Administrative Services Act, June 30, 1949, c. 288, 63 Stat. 
395, secs. 303, 304 (41 U.S.C. 2538, 254) ; Armed Services Pro- 
curement Act, February 19, 1948, c. 65, 62 Stat. 22-93, secs. 
3 and 4 (10 U.S.C. 2305, 2306). 

These statutes, and the applicable congressional commit- 
tee reports, recognize the discretion of the executive branch 
to determine appropriate procurement policies within the 
framework established by Congress. The Federal Property 
and Administrative Services Act authorizes the President to 
“prescribe * * * policies and directives, not inconsistent 
with the provisions” of the act (sec. 205, 40 U.S.C. 486). 
The committee reports on that act state that Congress laid 
down “broad standards for advertising, reserving appro- 
priate discretion in the agency.” S. Rept. 475, 81st Cong., 
1st sess., p. 25; H. Rept. 670, 81st Cong., 1st sess., p. 23. The 
committee reports on the Armed Services Procurement Act, 
on which the procurement provisions of the Federal Property 
and Administrative Services Act were patterned, referred to 
the “necessity for reserving to the services broad discretion” 
within the procurement framework established by Congress. 
H. Rept. 109, 80th Cong., 1st sess., p. 18, and stated the pur- 
pose of Congress to “place expanded authority and respon- 
sibility in the hands of those charged with the procurement 
function.” S. Rept. 571, 80th Cong., 1st sess., p. 3. 


C. In Fixing the Terms on Which the United States Will 
Make Purchases, Both the Legislative and the Executive 
Branch May Implement the Public Policy of the United 
States 


It is well settled that, in the exercise of its power to “fix 
the terms and conditions under which the Government will 
permit goods to be sold to it” the United States may take into 
consideration, and implement, the public policies of the 
United States. See Perkins v. Lukens Steel Co., supra (p. 
129). 

Thus various statutes require provisions in Government 
contracts relating to wages, hours, and working conditions, 
Walsh-Healey Act, 41 U.S.C. 35-42; Davis-Bacon Act, 40 
U.S.C. 276a-276a-5; Eight Hour Law, 40 U.S.C. 321-325; 
‘provisions requiring the contractor to use materials and sup- 
plies produced in the United States, Buy American Act, 41 


102 Discrimination by Government Contractors 


U.S.C. 10a-10d; see also 50 U.S.C. 98b (a) ; Department of 
Defense Appropriation Aét, 1961, sec. 523, 74 Stat. 353; and 
provisions requiring certain purchases to ‘be made from the 
blind, 41 U.S.C. 46-48. In the Small Business Act the éxecu- 
tive brinch has been directed to pay special attention to the 
needs of small business in the awarding of Government con- 
tracts, 15 U.S.C. 631-647; see also 10 U.S.C. 2301; 50 U.S.C. 

App. 9151 (d). 

Likewise the executive branch has used its contracting au- 
thority to further policy objectives. In 1905 President Theo- 
dore Roosevelt by Executive Order 325A required: 

«* * * That all contracts which shall hereafter be entered 
into by officers or agents of the United States involving the 
employment of labor * * * shall, unless otherwise providéd 
by law, contain a stipulation forbidding, i in the performance 
of such contracts, the employment of persons undergoing sen- 
tences of imprisonment * * * imposed by courts of the sev-. 
eral States, Pecinerend or ' Municipalities * ***” The e 
213, 24 Stat. 411, applied only to the labor of Féderal prison- 
ers. See 32 Comip. Gen. 32 (1952). Another example of ex- 
ecutive action in this field is preferential treatment for labor 
surplus areas in the placing of contracts under Defense Man- 
power Policy 4, issued initially by the Office of Defense Mo- 
bilization in 1952, 17 F.R. 1195. In its present form (25 F.R. 
§283) DMP 4 states: 

“It is the policy of the Federal Government to enedurage 
the placing of contracts and facilities in areas of persistent or 
substantial labor surplus, with first preference being given in 
areas of persistent labor surplus, and to assist such areas in 
making the best use of their available resources * * *” and 
contains various directives to procurement agencies to im- 
plement that policy. 

Another example is the covenant against contingent fees, 
which was originally required by Executive Order 9001, 
Dec. 27, 1941, 6 F.R. 6787, and later required by statute. 10 
U.S.C. 2306 (b) 41 U.S. C. 254(a). The authority of the 
President to impose that covenant by Executive action has 
been consistently sustained by the courts. E.g., United Si tates 
v. Paddock, 178 F.2d 394, 180 F. 9d 121 (C.A. 5, 1949, 1950) 
Mitchell v. Flintkote Cd. 185 F. 2d 1008 (C.A. 9, 1951) ; J. 
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Streett & Co. v. United States, 256 F. 2d 557 (C.A. 8, 1958). 
_ Finally there is the nondiscrimination clause itself which 
has been the subject of Executive action by Presidents Roose- 
velt, Truman, Eisenhower, and Kennedy. 


D. Ewecutive Order 10985 Implements Recognized and 
Firmly Established Policies of the United States 


The policies, which Executive Order 10925 is designed to 
implement, are thus set forth in the order: 

“WHEREAS discrimination because of race, creed, color, or 
national origin is contrary to the constitutional principles 
and policies of the United States; and. 

“Wuereas it is the plain and positive obligation of the 
United States Government to promote and ensure equal op- 
portunity for all qualified persons, without regard to race, 
creed, color, or national origin, employed or seeking employ- 
ment wit the Federal Government and on government con- 
tracts; and 

CWrenpas it is the policy of the executive branch of the 
Government to encourage by positive measures equal oppor- 
tunity for all qualified persons within the Government; and 

“WHEREAS it is in the general interest and welfare of the 
United States to promote its economy, security, and national 
_ defense through the most efficient and effective utilization of 
all available manpower; * * *.” 

The public policy of opposition to discrimination because 
of race, creed, color, or national origin is fundamental in our 
constitutional system, and has been repeatedly applied by the 
courts and Congress. Discriminations based on race, religion, 
color, or national origin are contrary to the spirit of our 
institutions. “Distinctions between citizens solely because of 
their ancestry are by their very nature odious to a free peo- | 
ple whose institutions are founded upon the doctrine of 
equality.” Stone, C. J. in Hirabayashi v. United States, 320 
U.S. 81, 100 (1943). See also Oyama v. California, 3382 U.S. 
633, 646 (1948); Hernandez v. Tewas, 347 U.S. 475, 477-78 
(1954). 

This fundamental principle applies both to the States, 
Strauder v. West Virginia, 100 U.S. 308 (1879) ; Buchanan v. 
Warley, 245 U.S. 60 (1917), and the Federal Government, 
Hirabayashi v. United States, supra; Hurd v. Hodge, 334 


104 Discrimination by Government Contractors 


U.S. 24 (1948); Bolling v. Sharpe, 347 U.S. 497 (1954). 
While the constitutional prohibition against such discrimina- 
tion does not apply to purely private conduct, Civil Rights 
Cases, 109 U.S. 3 (1883) ; Shelley v. Kraemer, 334 U.S..1, 18 
(1948), 1t does extend to such action as may be fairly said to 
be that of the Government, Shelley v. Kraemer, supra. Hence 
in certain circumstances it has been applied by the courts to 
prohibit judicial enforcement of private discriminatory 
agreements, Shelley v. Kraemer, supra; Hurd v. Hodge, su- 
pra; Barrows v. Jackson, 346 U.S. 249 (1953) ; and to pro- 
hibit discriminatory actions by private organizations which 
are acting for the State or have been invested by the State 
with special powers and functions of a quasigovernmental 
character. Department of Conservation & Development v. 
Tate, 231 F. 2d 615 (C.A. 4, 1956) ; Derrington v. Plummer, 
240 F. 2d 922 (C.A. 5, 1956), cert. den., 353 U.S. 924 (1957) ; 
Smith v. Allwright, 821 U.S. 649 (1944) ; Steele v. Louisville 
& N.FR. Co., 323 U.S. 192, 198 (1944). 

It is also well settled that the right to be free from racial 
discrimination will be fully protected in the field of employ- 
ment. £.g., Yick Wo v. Hopkins, 118 U.S. 356 (1886) ; Truaw 
v. Raich, 239 U.S. 33 (1915); Takahashi v. Fish & Game 
Commission, 334 U.S. 410 (1948); Alston v. School Board, 
112 F. 2d 992 (C.A. 4, 1940) ; Gainer v. School Board of Jef- 
ferson County, Ala., 1385 F. Supp. 559 (N.D. Ala., 1955) ; 
see Steele v. Louisville & N.RB. Co., supra. 

This fundamental policy that the powers of Government 
shall not be used to promote or perpetuate discrimination 
based on race, creed, color, or national origin has been recog- 
nized and implemented by the Congress. 

One of the early expressions of this policy was in R.S. 1977, 
42 U.S.C. 1981, which provides: _ 

“All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory to 
make and enforce contracts, to sue, be parties, give evidence, 
and to the full and equal benefit of all laws and proceedings 
for the security of persons and property as is enjoyed by 
white citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and to 
no other.” 

Similarly Congress has forbidden unreasonable discrimi- 
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nations by common carriers in interstate transportation, 49 
US.C. 3, 316(d), 1874; 46 U.S.C. 85; a prohibition which 
necessarily includes discriminations on ground of race. 
Mitchell v. United States, 313 U.S. 80 (1941) ; Henderson v. 
United States, 339 U.S. 816 (1950) ; Boynton v. Virgenia, 364 
U.S. 454 (1960). 

Another example is afforded by section 3 of the Classifica- 
tion Act of 1940 (Nov. 26, 1940, c. 919, 54 Stat. 1214), direct- 
ing that there should be no discrimination based on race, 
creed, or color in Government employment—a direction 
which was continued in force by section 1104 of the Classifica- 
tion Act of 1949 (Oct. 28, 1949, c. 782, 63 Stat. 972, 5 U.S.C. 
1074). 

Executive Order 10925 also implements the public policy of 
the United States that there be the fullest and most effective 
use of the Nation’s manpower resources. It does so by seek- 
ing to eliminate discriminatory practices which might tend 
to deprive the United States of the services of an important 
segment of the population in the performance of its contracts. 
The Employment Act of 1946 (Feb. 20, 1946, c. 33, 60 Stat. 
23) declared the affirmative responsibility of the Federal 
Government. to exercise its powers which may affect private 
employment in ways which will be consistent with the basic 
policy of nondiscrimination and which will promote the 
fullest and most effective use of the Nation’s manpower. The 
act, Feb. 20, 1946, c. 33, 60 Stat. 23 (15 U.S.C. 1021), con- 
tains the following declaration of policy : 

“The Congress declares that it is the continuing policy and 
responsibility of the Federal Government to use all prac- 
ticable means consistent with its needs and obligations and 
other essential considerations of national policy, * * * to 
coordinate and utilize all its plans, functions, and resources 
for the purpose of creating and maintaining, in a manner 
calculated to foster and promote free competitive enterprise 
and the general welfare, conditions under which there will 
be afforded useful employment opportunities, including self- 
employment, for those able, willing, and seeking to work, and 
to promote maximum employment, production, and pur- 
chasing power.” 

In the conference report on this legislation the House Man- 
agers stated that the reference to “all practicable means,” by 
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which the Government should promote the objectives of the 
act, “may well include, but need not be limited to, taxation, 
banking, credit and currency, foreign trade, public works, and 
loans.” H. Rept. 1520, 79th Cong., 2d sess., p.5. These “prac- 
ticable means” clearly include the exercise by the Executive 
of his discretion to prescribe the terms and conditions on 
which the United States will contract. The statutory direc- 
tion that these powers of Government be so exercised as to 
promote the “general welfare,” and to create conditions which 
will afford “useful employment opportunities * * * for 
those able, willing and seeking to work” indicates the inten- 
tion of Congress that the powers of Government with respect 
to creation of employment opportunities, including its con- 
tracting powers, be exercised in a manner which will promote 
employment opportunities for all who are able, willing and 
seeking to work. Indeed the senate report expressly points 
out that one of the evils of large-scale unemployment, which 
the Employment Act sought to minimize, is the emergence of 

racial and religious conflicts and intolerance. S. Rept. 583, 

49th Cong., 18st sess., p. 4. 

Executive Order 10925 is a recognition by the executive 
branch of the responsibility declared by Congress in the Em- 
ployment Act of 1946. It implements and effectuates the 
policy of that act, as well as the general policy of the United 
States against the use of governmental powers to promote 
or perpetuate discriminations based on racé, religion, color, or 
national origin. 

KE. Legislatiwe Acquiescence in the Ewecutive Policy Against 
Discrimination in Employment on Government Con- 
tracts Confirms the Validity of That Policy 

The fact that the nondiscrimination policy has been con- 
tinued in effect without interruption for twenty years is 
strong confirmation of its validity. The unanimous view of 
four successive Presidents as to the extent of their authority 
is entitled to substantial weight. United States v. Midwest 
Oil Co., 286 U.S. 459, 472-75 (1915). That weight is in- 
creased by the fact that the Presidential view has been ac- 
quiesced in by successive Congresses. Such acquiescence in 
Executive practice will be inferred from silence over a period 
of years. United States v. Jackson, 280 U.S. 183, 196-97 
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(1980) ; Norwegian Nitrogen Co. v. United States, 288 U.S. 
294, 313 (1933). That inference is especially appropriate 
here, in view of the fact that, since the adoption by the Execu- 
tive of the nondiscrimination policy, Congress has made a 
comprehensive examination and review of Government ‘pro- 
curment. practices in connection with its enactment of the 
Armed Services Procurement Act of 1947 and the Federal 
Property and Administrative Services Act of 1949. AJ- 
though those acts specifically prohibited certain types of 
contract provisions, such as the cost-plus-a-percentage-of- 
cost type of contract, 10 U.S.C. 2306, 41 U.S.C. 254, no action 
was taken with respect to the well-established Executive re- 
quirement of a nondiscrimination clause. 


III. The Sanctions and Penalties Established by the Order 


Executive Order 10925 and the regulations issued under it, 
26 F.R. 6585, 41 CFR chapter 60, July 20, 1961, make it 
clear that cases of noncompliance “should be resolved by 
informal means wherever possible,” such means to include 
conference, conciliation, mediation and persuasion. Execu- 
tive Order 10925, sec. 312(f) ; 41 CFR 60-1.24(b) (2). Only 
where these means do not succeed does any question of the 
application of sanctions arise. The requirement that such 
informal procedures be resorted to first gives substantial 
practical assurance that the contractor will be informed of 
the nature of the asserted noncompliance and the possible im- 
position of sanctions, before any action is taken. 

Section 312(d) of the order authorizes termination of the 
contract or any portion thereof for failure to comply with the 
requirements of the nondiscrimination clause. Alternatively, 
continuance of the contract may be conditioned upon a satis- 
factory program for future compliance. Such termination. 
or partial termination cannot be made less than 10 days after 
the mailing of written notice to the contractor of intent to 
terminate, affording him a further opportunity to comply 


- 2he silence regarding the nondiscrimination clause may be contrasted with 
the legislative reaction to the possibility that under the original version of 
DMP-4, 17 F.R. 1195, contracts might be diverted to labor surplus areas al- 
though lower prices were obtainable elsewhere. A rider was placed in the 
Defense Appropriation Acts for 1958 and subsequent years prohibiting “the 
‘payment of a price differential on contracts hereafter made for the purpore. a 
relieving economic dislocations. : Big, 87 Stat. ‘886, 3357. . - foe 
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with the provisions of the order, 41 CFR 60-1.24(b) (8), 60- 
1.29. 

Sections 312 (b) and (c) of the order provide for recom- 
mendations to this Department that civil litigation be insti- 
tuted to enforce the nondiscrimination clause, or that crim- 
inal proceedings be brought under the false claims statutes 
for furnishing false information. Such recommendations, 
also, may not be transmitted until at least 10 days after the 
mailing of written notice of intent to do so, thus affording 
the contractor a further opportunity tocomply. 41 CFR 60- 
1.24(b) (8), 1.29. | 

The United States, like any other contractor, is entitled to 
‘pursue any appropriate remedies for breach of the obligations 
agreed to by its contractors, and needs no specific authoriza- 
tion for judicial enforcement of its rights. Dugan v. United 
States, 3 Wheat. 172, 181 (1818) ; Cotton v. United States, 
11 How. 228, 229-31 (1850) ; United States ex rel. Marcus v. 
Hess, 317 U.S. 587, 550 (1948); Rex Trader Co. v. United 
States, 350 U.S. 148, 151 (1956); J. D. Streett & Co. v. 
United States, 256 F.2d 557 (C.A. 8, 1958). Under ordinary 
rules of contract law, failure of the contractor to comply 
with the nondiscrimination clause is a breach of contract, 
for which the United States is entitled to an appropriate rem- 
edy by way of damages, rescission or injunction, against the 
contractor or a third party who induces a breach of contract. 
Any contentions as to whether the termination of the con- 
tract by the United States was authorized by the terms of the 
contract, or as to the appropriateness of the judicial remedies 
sought by the United States, can be litigated in the courts 
In an appropriate action by the United States or the 
contractor. | 

Section 812(e) of the order provides that a noncomplying 
contractor may be declared ineligible to receive further Gov- 
ernment contracts, or extensions or modifications of exist- 
ing contracts, until he has satisfied the Committee that 
he has established and will carry out policies which comply 
with the order. The contractor is given various procedural 
rights by the regulations. He will be notified in writing of the 
proposed action. He is entitled to a hearing before the agency 
head or his representative, or before a panel of the Committee, 
and may request a written statement specifying the charges 
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in reasonable detail. At such a hearing he may be represented. 
by counsel, and shall be given a fair opportunity to present 
his case or defense including such cross-examination as may 
be appropriate in the circumstances. Decision is required to: 
be on the record made at the hearing. 41 CFR 60-1.24(b) (38),. 
60-1.27. If declared ineligible, the contractor may apply 
for reinstatement upon showing that he has complied with. 
the order or has a satisfactory program of compliance. 41 
CFR 60-1.28. 

Debarring a contractor from receiving future contract 
awards is a recognized administrative practice. See 14 Comp.. 
Gen. 318. Subpart 1-1.6 of the Federal Procurement Regula-. 
tions, 41 CFR 1-1.6, issued pursuant to the authority of sec- 
tion 205(c) of the Federal Property and Administrative 
Services Act (June 30, 1949, c. 288, title IT, 63 Stat. 389, 40: 
U.S.C. 486(c) ), provides for the debarring of contractors for 
violations of various acts of Congress which specify debar- 
ment as a sanction, and also for other causes, including com- 
mission of certain criminal offenses in connection with ob- 
taining or performing a contract, wilful failure to perform a. 
prior contract in accordance with its specifications and time: 
limits, a history of unsatisfactory performance of prior con-. 
tracts, and violation of the prohibition against contingent. 
fees. Secs. 1-1.603, 1-1.605. The regulations expressly rec- 
ognize the privilege of the contracting agency to debar con- 
tractors for other causes. 

Subpart F of Part I of the Armed Services Procurement 
Regulations, 82 CFR 1.600 e¢ seg., contains similar provisions, 
and provides also for suspension of contractors or bidders: 
for various causes, without notice to the contractor or bidder. 

Action by the executive branch to debar bidders and con- 
tractors where the interests of the United States so require. 
is an appropriate exercise of its power to “determine those: 
with whom it will deal.” See Perkins v. Lukens Steel Co., 
supra. The law does not require contracting agencies to en- 
gage in the futile, time-consuming and expensive act of enter-. 
ing into contracts with those whose past records of contract 
performance give substantial reason to believe that the con-. 
tract will have to be terminated for breach of one of its pro- 
visions. And the regulations of the President’s Committee 
afford procedural rights to the contractor, including the- 
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right to a hearing, which go beyond those afforded under 
previous regulations or required by law. 

Section 312(a) of the order authorizes the Committee to 
publish names of contractors and labor unions which it has 
determined have either complied or failed to comply with the 
order. Such lists would be purely informatory and would 
have no mandatory force. I understand that it is intended 
that resort will have been had to the informal means of con- 
ference, conciliation, mediation and persuasion, referred to in 
section 312(f) of the order, prior to listing the name of any 
contractor ag noncomplying; in addition the regulations pro- 
vide that a hearing may be held prior to a determination of 
noncompliance, 41 CFR 60-1.24(b) (3). These provisions ap- 
pear adequate to enable the Committee to take reasonable 
steps to safeguard against an inadvertent or arbitrary listing 
which might injure the reputation of an innocent contractor. 
Under these circumstances, I believe the Committee has legal 
authority, in its discretion, to make public the determinations 
it has made. 

Conclusion 


I conclude that the President has authority to require inclu- 
sion in Government contracts of a nondiscrimination clause 
as provided by section 301 of the order, and to impose the 
sanctions and penalties specified in section 312 of the order 
and that the procedures established by the Committee’s reg- 
ulations appear adequate on their face to protect any pro- 
cedural rights to which the contractors and other persons 
affected may be entitled. 

Sincerely, 
ROBERT F. KENNEDY. 


CONFLICT-OF-INTEREST STATUTES; INTERMITTENT 
CONSULTANTS OR ADVISERS 


An intermittent consultant or adviser to a department or agency of 
the Government is an “officer or employee” within the meaning of 
the conflict-of-interest statutes (18 U.S.C. 281, 283, 284, 434, 1914; 
5 U.S.C. 99). 

Every intermittent consultant or adviser is subject to the provisions 
of 18 U.S.C. 281 on all days when he is serving the Government. 
An intermittent consultant or adviser whose Government service 
during the period of his availability for such service occupies a 
substantial portion of that period, or affords his principal means of 
livelihood, is also subject to the provisions of 18 U.S.C. 281 on the 
days during that period when he is not serving the Government. 

The conflict-of-interest statutes relating to claims activities overlap 
to such an extent that an intermittent consultant or adviser is 
barred from prosecuting claims against the United States on behalf 
of other persons on the days when he is away from Government 
service, as well as on the days when he is in such service. 

18 U.S.C. 434 bars an intermittent consultant or adviser, as well as a 
regular Government employee, from acting on behalf of the Govern- 
ment for the transaction of business with business entities in which 
he has a financial interest. 

In cases where an intermittent consultant or adviser serves an occa- 
sional period of a few days’ duration, there would seem to be no 
violation of 18 U.S.C. 1914 if he continues to receive his usual com- 
pensation from an outside employer, but where the length or fre- 
quency of his Government service raises a question under that 
statute, it is necessary to determine on the facts whether his con- 
tinued outside compensation is fairly related to his outside services 
rather than to his services for the Government. 


JANUARY 31, 1962. 
THe PRESIDENT. 


My pEAR Mr. PresipEntT: I have the honor to respond to 
your request for an opinion as to the application of the con- 
flict-of-interest laws to individuals utilized by the depart- 
ments and agencies of the Government as occasional consult- 
ants or advisers or as members of part-time advisory boards. 
Your inquiry 1s made with particular reference to scientists 
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and technical experts whose specialized services are needed 
from time to time as part of the national defense effort. As 
you have requested, I have examined the practices with re- 
spect to such consultants and advisers to determine whether 
they comply with the present statutes and the extent to 
which, in my judgment, more uniform standards should be 
imposed through Executive regulation. 

As you noted in your special message to Congress on April 
27, 1961, requesting a new and comprehensive conflict-of- 
interest statute, the laws which exist today are highly tech- 
nical, difficult to construe, and, while not prohibiting all 
activities which should be prohibited, create hazards with 
respect to innocent conduct and thus place unnecessary ob- 
stacles in the way of Government in obtaining the services 
of specialized personnel needed today. To a considerable 
extent the fact that these statutes overlap, that they have been 
enacted at different times to meet specific problems, that they 
are drafted in unnecessarily broad and imprecise ways has 
created uncertainties as to proper conduct and, to a degree, 
inconsistent practices among the departments and agencies 
of the Government. From time to time Congress has recog- 
nized their inadequacy, particularly as they might affect 
intermittent employees, and has granted specific exemptions 
from some or all of the conflict-of-interest statutes to par- 
ticular groups. This practice, which has the same ad hoc 
characteristic as the basic statutes themselves, has helped to 
solve particular problems, but has made more difficult the 
achievement of uniform practices and standards which are 
desirable. 

The existing conflict-of-interest laws antedate contem- 
porary practices and are aimed primarily at regular and full- 
time Government employees. While they have been 
construed by my predecessors to apply 1n some degree to part- 
time and intermittent personnel, they were not written with 
the problems of contemporary Government in mind. As 
every thoughtful observer has noted, it 1s necessary for the 
Government today to utilize the special talents, backgrounds, 
and experience of persons learned in the sciences, professions, 
and arts whose regular employment is in private industry, 
research institutes or in education. Today’s Government 
needs the part-time services of thousands of such persons 
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to deal with problems of increasing complexity and technical 
difficulty. Their contribution as consultants and advisers 
to the United States in its defense effort over the past several 
years has been outstanding and indispensable. 

The growth in the last two decades of the scope of the 
scientific and technical activities of the Federal Government, 
which now directly funds about 65 percent of the Nation’s 
expenditures for research, development, test and evaluation, 
has tended to fuse and almost obliterate the boundary be- 
tween the Government and other sectors of the economy 
engaged in similar activities. The net effect of this develop- 
ment is that there are at present few competent scientists and 
research engineers in the United States whose activities 
in their “place of business” are not financed by, or in some 
other way affected by related activities and policies of, the 
Federal Government. 

Thus, because of the extent to which the Government 
encourages and finances scientific research and technology, 
it is impractical for it to be isolated from the skills and 
talents of exceptional persons in private industry, education, 
or research institutes whose employers are or may become con- 
tractors with the Government. At the same time the rela- 
tionships engendered by the Government’s availing itself of 
the skills and talents of these persons on a part-time basis 
inevitably raise troublesome questions with respect to actual 
or potential conflicts of interest on the part of such persons. 
The Government cannot relax basic ethical standards for 
the purpose of obtaining skilled consultant services. And, 
clearly, while the existing laws are in force, they must be 
obeyed by consultants to the full extent they are applicable. 


BASIC CONFLICT-OF-INTEREST STATUTES 


There are six conflict-of-interest statutes of general appli- 
cation which supplement laws with respect to bribery and 
other venal forms of corruption. Four of these laws govern 
the activities of persons while they are employed by the 
Government, and two statutes limit the activities of former 
employees. The four statutes which govern present em- 
ployees may be summarized thus: 

1. 18 U.S.C. 281 prohibits an officer or employee of the 
United States from receiving compensation for any services 
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rendered by himself or another in relation to a proceeding, 
contract, claim or other matter before a department, agency 
or office in which the Government is a party or is directly or 
indirectly interested. Im essence, this statute prohibits a 
Government officer or employee from receiving compensation 
from another person for representational activities before a 
Government organization in connection with matters in 
which the Government itself has an interest. 

2. 18 U.S.C. 288 prohibits an officer or employee of the 
United States from acting as agent or attorney for prosecut- 
ing any claim against the United States, or assisting in the 
prosecution of any such claim otherwise than in the proper 
discharge of his official duties, or receiving any gratuity or 
any share or interest in any such claim in consideration of 
assistance in the prosecution thereof. 

3. 18 U.S.C. 484 prohibits an officer or agent of the Govern- 
ment who is interested in the profits or contracts of any busi- 
ness entity from acting for the Government in the 
transaction of business with such entity. 

4.18 U.S.C. 1914 prohibits a Government official or em- 
ployee from receiving any salary in connection with his 
services as such an official or employee except from the Gov- 
ernment or a State, county, or municipality. 

The two statutes which affect former employees may be 
summarized as follows: 

1. 18 U.S.C. 284 prohibits a former employee or commis- _. 
sioned officer of the United States, for a period of two years. | 
after his Government employment or service has ceased, 
from prosecuting in a representative capacity any claim 
against the United States involving any subject matter with 
which he was directly connected or performed duty as a 
Government employee. | | 

2. 5 U.S.C. 99 (which, unlike the five statutes described 
above, does not contain a criminal penalty) prohibits a 
former officer or employee of an executive department, for a. 
period of two years after his employment with the depart- 
ment has ceased, from prosecuting in a representative capac- 
ity, or aiding in the prosecution of, any claim pending in any 
department during his incumbency. 
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PERIOD OF EMPLOYMENT 


As I have noted, these statutes were designed in general 
to cover full-time employees of the Government. The fact 
that it was the full-time employee whom Congress had in 
mind does not, of course, mean that these laws do not apply 
to others who become officers or employees even though they 
are in this status only intermittently. Indeed, my predeces- 
sors have consistently held that these statutes do apply to 
temporary, expert consultants, and even to persons who serve 
the Government in such capacity without compensation. 
The same general view has been noted by the Supreme Court 
in connection with the applicability of 18 U.S.C. 434 to a 
temporary and part-time consultant.? Finally, Congress has 
from time to time enacted statutes * exempting particular con- 
sultants or boards from some or all of the conflict-of-interest 
statutes, and I believe this practice indicates a congressional 
view that absent exemption such statutes apply. 

The effect of this precedent is simply to hold that a tem- 
porary consultant or adviser is an “officer or employee” within 
the meaning of the conflict-of-interest statutes. I believe, in 
its general statement, there can be no doubt today of the 
correctness of this view. There is, however, no interpreta- 
tion of these statutes by a court or by the executive branch 
which explores the question of whether or not an occasional 
or intermittent consultant or adviser is an “officer or em- 
ployee” at times when his services are not actually being used 
by the Government or, to put the question more precisely, 
the circumstances in which these statutes may or may not 
apply to him. The difficulties of construing such statutes in 
their application to intermittent employees have been noted 
a 

140 Op. A.G. 289 (1943) ; 40 Id. 294 (1943) ; 41 Id. 583; and for references 
to similar holdings in unpublished opinions of Attorneys General, see hearings 
entitled ‘‘Federal Conflict of Interest Legislation’? before the Antitrust Sub- 
committee of the House Judiciary Committee, 86th Cong., 2d sess., serial No. 
17, part 2, pp. 641-642, 669-670. 

2 United States v. Mississippt Valley Generating Co., 864 U.S. 620, 552 
 OM.g> section 720(c) of the Defense Production Act of 1950, 64 Stat. 819, 


50 U.8.C. App. 2160(c) ; 10 U.8.C. 178(c) ; section 168 of the Atomic Energy 
Act of 1954 (68 Stat. 951), as amended (78 Stat. 574), 42 U.S.C. 2208. 
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in the study of the Association of the Bar of the City of New 
York ‘and in a number of congressional hearings.° 

Intermittent consultants and advisers are normally com- 
pensated on a “when actually employed” basis. If this “when 
actually employed” standard were applied to the foregoing 
statutes, a consultant or adviser would be subject to the four 
statutes affecting present employees only on such days as 
he was actually working on Government business and be 
subject to the two affecting former employees for a period 
of two years following the last day of a particular consul- 
tancy. This interpretation has been taken in the past by the 
Department of Defense.° 

A possible alternative interpretation would be to regard 
intermittent consultants and advisers as officers and employ- 
ees of the United States during the whole period of their 
potential consultancy—that is, during the whole of the period 
when a department or agency might call upon them for 
advice rather than merely on the particular days when they 
served the Government. Thus, a consultant who only very 
occasionally was called upon by a department or agency of 
the Government, or even a consultant who was on call by and 
carried aS an appointee on personnel records but never 
actually consulted, would be subject to all of the prohibitions 
affecting full-time Government personnel. Needless to say, 
such an extreme interpretation scarcely accords with common 
sense. 

A third, and more reasonable, alternative would be to 
differentiate between those consultants who may be character- 
ized as truly occasional workers—+z.e., persons removed from 
the primary contemplation of Congress in enacting the 
conflict-of-interest laws—and those who, owing to the fre~ 
quency or total amount of service during the period of their 
availability, or for other reasons, would seem to fall within 

4 Conflict of Interest and Federal Service, Association of the Bar of the City 
of New York (1960), pp. 66-69, 145-148, 161-162, 173-179. 

. &8.g., Hearings of Antitrust Subcommittee, supra, n. 1, pp. 599-605 ; hear- 
ings before the same subcommittee entitled “Federal Conflict of Interest Legis- 


lation,” 87th Cong., lst sess., serial No. 3, pp. 71-76, 93, 102, 106-109, 
118—128. 

¢ Letter dated May 6, 1958, from Deputy General Counsel, Department of 
Defense, to Chairman, House Committee on the Judictary, reprinted in hear- 
ings entitled “Consent Decree Program of the Department of Justice” before 
the Antitrust Subcommittee of that Committee, 85th Cong., 2d sess., serial No. 
9, p. 2399. 
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the policy of those laws. Administrative application of the 
statutes to the former on the days of their actual service and 
to the latter during the whole period of their availability, 
pursuant to regulations drawing a reasonable line between 
the two categories, might well be held by a court to reflect 
a sound interpretation of the statutes. 

Actual Government practice in connection with the three 
alternative constructions suggested above is inconsistent. 
Some departments have construed the present-employee 
statutes as applying only on the days when a consultant or 
adviser is actually employed and treat him as subject to the 
post-employment statutes following each day or days of 
actual employment. On the other hand, there are several 
informal opinions of the Department of Justice which have 
suggested the broader view that a consultant or adviser may 
be subject to the same standards as full-time personnel for 
the whole of the period during which he is carried on the 
personnel records of the department or agency using his 
services. As far as I know, no agency has used the third 
approach. 

A somewhat analogous problem is presented with respect 
to the application of the Hatch Act te intermittent consult- 
ants and employees. Section 9(a) of the Hatch Act’ pro- 
hibits certain political activity on the part of the persons 
employed in the executive branch of the Federal Government, 
with designated exceptions. This section has been inter- 
preted by the Civil Service Commission as applicable to a 
part-time or intermittent employee on the days when he is 
actually in Government service.* In addition, the Commis- 
sion has ruled the section applicable to a part-time or inter- 
mittent employee at all other times during the span of his 
service where his Government employment, despite its inter- 
mittent character, affords his principal means of livelihood 
or occupies a substantial portion of his time.® 

Turning from a general to a particularized consideration 
of the present-employee statutes, I find yet greater difficulty 
in making their application at any given time depend upon 
the answer to the question whether a consultant or adviser 

753 Stat. 1148, as amended, 5 U.S.C. 118i(a). 


8 U.S. Civil Service Commission Pamphlet No. 20 (1958 ed.)., p. 8. 
® Ibid. 
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is actually performing service at that time. This difficulty 
lies in the fact that the answer is not sufficiently related to 
the purpose of the four statutes to provide a useful guide. 
This can be most clearly seen if we examine the relationship 
of the statutes to each other and the conduct reprehended. 

The prohibition against the prosecution of claims in a 
representative capacity applies in the two post-employment 
statutes, 18 U.S.C. 284 and 5 U.S.C. 99, as well as the present 
employment laws, 18 U.S.C. 281 and 283. In this respect 
virtually the same ground is covered by all four statutes. 
18 U.S.C. 283 covers everything covered with respect to 
claims in 5 U.S.C. 99 plus something more. Allowing for the 
fact that 5 U.S.C. 99 is not a criminal statute it, plus 18 
U.S.C. 284, overlaps almost completely with 18 U.S.C. 283. 
As a result of this overlap it is extremely unlikely that any 
case involving a claim will turn on the question whether or 
not a consultant is determined to be an officer or employee 
on the days he is away from Government service. I think 
it is safe to conclude that such consultants and employees 
may not prosecute claims against the United States on those 
days in any event, nor, with minor exceptions, for a period 
of two years following their last employment. 

18 U.S.C. 1914, which prohibits private compensation 
for services to the Government, can come into play only with 
respect to the days when a consultant is actually employed 
by the Government. As for the days he is not working for 
the Government and receives compensation from his private 
employer, it cannot be said that he is receiving compensation 
from a private source in connection with Government services 
on such days. The period of employment for the purpose of 
this statute clearly relates only to the days that a consultant 
is actually employed, and, therefore, to a degree supports 
the narrow construction that he is only an officer or employee 
on those days. 

18 U.S.C. 434 prohibits a consultant’s acting for the 
Government in the transaction of business with a private 
entity in which he is interested. Since by its own terms 
it refers to the consultant’s acting for the Government, 2.e., 
as an officer or agent, the period of employment would not 
be relevant to its interpretation. It should be noted also 
that section 434 does not require that the consultant or ad- 
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viser be paid on such days as he acts for the Government 
since the issue of compensation is itself not pertinent. The 
Supreme Court determined in the Mississippi Valley Gener- 
ating Company case, supra, that section 434 would apply 
to an intermittent adviser, but it did not find it necessary 
to inquire whether the adviser was, or was not, being paid 
on the days on which he transacted business as a representa- 
tive of the Government. It must, therefore, be concluded 
that section 434 by its own terms prohibits any consultant 
or adviser from acting for the Government in the trans- 
action of business with a private entity in which he has 
a financial interest. 

We are left with 18 U.S.C. 281. Again, I do not believe 
that an intelligent interpretation of this statute should be 
governed by an attempt to answer the general question with 
respect to existence or nonexistence of a period of employ- 
ment. This is not to say that the determination of the 
extent to which this law is applied to a consultant or ad- 
viser is unrelated to that factor. But I believe that the 
problem should be considered in the context of the purpose 
and history of the statute itself and the conduct which it 
attempts to reprehend. 


18 U.S.C. 281 


18 U.S.C. 281 prohibits a Member of Congress, the head 
of a department “or other officer or employee of the United 
States or any department or agency thereof” from receiving 
or agreeing to receive compensation for any services rendered 
in relation to any “proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the 
United States is a party or directly or indirectly interested, 
before any department, agency, court-martial, officer, or any 
civil, military, or naval commission * * *.” It includes a 
severe criminal penalty and a provision making any offender 
incapable of holding any office of honor, trust, or profit under 
the United States. 

The general purpose and thrust of the statute are clear 
from its language and from its legislative history. It was 
designed to prohibit a Member of Congress or a Government 
officer or employee from using whatever influence or pur- 


120 Conflict of Interest—Consultants 


ported influence he might have anywhere in the Government 
departments or agencies as a means of obtaining income from 
outside sources.!° Although the main concern of the Con- 
gress in enacting the statute was with respect to represen- 
tational activities by its own members, Congress recognized 
the possibility of similar activities by persons in the depart- 
ments and agencies and included such persons within the 
scope of the statute. 

It is, I believe, most significant that this statute is drawn 
in terms of the receipt of compensation for representational 
activities and does not proscribe any uncompensated actions. 
The statute thus manifests that its primary objective is to 
prevent the corrupt selling of influence. 

18. U.S.C. 281 pertains to claims and therefore overlaps 
18 U.S.C. 283, which forbids officers or employees of the Gov- 
ernment to prosecute claims against the United States, 
whether or not for compensation, and forbids them to aid 
or assist in the prosecution of such claims or to receive any 
interest in such claims. It is interesting to note that the 
Senate manager of the bill which ultimately became 18 U.S.C. 
281 characterized it as “* * * a bill to prevent Representa- 
tives and Senators in Congress and officers of the Government 
who are paid for their services from receiving a compensa- 
tion for advocating claims in the Departments and before the 
bureaus of the Government, and before courts-martial.” 2? 
However, the broad language of 18 U.S.C. 281 obviously en- 
compasses many services and matters in addition to the ad- 
vocacy of claims mentioned by Senator Trumbull. The pur- 
pose for which this statute was written—that is, to prevent 
the sale of influence by Congressmen and regular Government 
employees—makes this breadth of application both proper 
and sensible. But it is difficult to apply the statutory lan- 

10 See the Senate debate on 8. 28, 38th Cong., Congressional Globe, Feb. 10, 
1864, pp. 555-562 ;s see also United States v. Adams, 115 F. Supp. 731 (D.N.D. 
1953), at p. 734: 

“The purpose of the statute is plain. It was aimed at preventing Congress- 
men, officers and employees of the United States Government from using the 
weight of their positions or their influence in connection with matters which 
were to be determined before any department, agency, court-martial, officer or 
commission and was to assist in insuring the integrity of such departmental 
determinations.”’ 

11 See Senate debate, supra, n. 9. 


13 Remarks of Senator Lyman Trumbull, Congressional Globe, Feb. 10, 1864, 
p. 561. 
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guage with propriety and sense to the gamut of intermit- 
tent consultants and advisers who now supplement the work 
of regular employees in numerous areas of Government 
activity. 

This difficulty stems from two sources. First is the ques- 
tion already touched upon with respect to the period of em- 
ployment. In view of the heavy criminal penalties and life- 
time disqualification from office which attach to a violation 
of section 281, and in view of the fact that it has not for 
many years been applied administratively to intermittent 
consultants and advisers in many departments of the Govern- 
ment, I cannot believe that the section should be interpreted 
as applicable to intermittent employees during the total 
period of their consultancy without regard to a number of 
other relevant factors. This conclusion is reinforced by an 
important factual distinction between a full-time employee 
and an intermittent consultant. The full-time employee 
draws his basic income for his services from the Government 
and any outside employment, if permitted at all by regula- 
tion, is incidental and exceptional. The impropriety of such 
an employee’s acceptance of compensation for private serv- 
ices before any Government department or agency springs 
instantly to mind. This factor was emphasized by Senator 
Trumbull in the statement already quoted. It is offensive 
to good morals and to common conceptions of what 1s ethical. 
It is the very conduct which section 281 was enacted to 
prevent. 

The exact opposite of this situation usually prevails in 
the case of the intermittent consultant. He is drawing his 
salary from private sources and his Government compensa- 
tion is incidental and, in most cases, insignificant beside his 
private earnings. While such a person is on notice that he 
should not use his Government consultancy to further his 
private interests and that he should not, as a Government 
consultant, give advice shaped to further the interests of 
his private employer, it cannot in common morality be 
thought improper for such a person to work in a private 
capacity on a Government matter entirely unrelated to his 
consultancy. Concededly, the closer together the subject 
matter of the consultancy and the private activity, the more 
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an actual or potential ethical problem arises. But, unfor- 
tunately, section 281 makes no such distinction. 

Moreover, to apply section 281 to every intermittent em- 
ployee with the same sweep as to a regular employee does 
not serve any useful purpose in protecting the Government’s 
interests. There may well be circumstances in which such 
a consultant should not engage as an agent for private in- 
terests within the department in which he is employed, al- 
though even in this respect there may be many instances 
where such activity is entirely proper. But it is almost im- 
possible to conceive that Congress intended, or that any court 
would interpret, section 281 to be applicable to all intermit- 
tent employees in all its broad prohibitions. 

A second difficulty in applying section 281 indiscriminately 
to intermittent consultants hes in its requirement that com- 
pensation be received for the services reprehended. Again, 
in the case of a regular employee whose compensation from 
outside sources would be extraordinary and almost surely 
directly related to the conduct aimed at by the statute—z.e., 
influence selling—the requirement for compensation is a 
proper one. But in the case of consultants the same test 
would apply only if a consultant were to receive a fee from 
a private party for services rendered that party before the 
Government. Here, the consultant might well be within the 
purpose and spirit of section 281. But where he simply 
draws his salary for general services to his private employer 
and where those services may incidentally include activities 
before a Government department or agency, it could scarcely 
be said that he was in the business of selling influence arising 
from his Government position. This is particularly true 
where the person selected as a consultant is known by the 
Government to be already working for a Government con- 
tractor, and where he has not himself requested the consult- 
ancy but has been sought out by the Government. For this 
reason I am of the view that section 281 should not be con- 
strued generally to apply if a consultant’s services to a non- 
Government employer are rendered simply as a normal part 
of private employment. 

In arriving at this conclusion I do not, of course, base 
it on the assumption that it is not possible for a consultant 
or adviser to use his position or influence to further the cause 
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of his private employer, although I believe the possibilities of 
such use of influence may be considerably less in fact than 
would commonly be the case with respect to full-time Govern- 
ment employees. I believe that it is incumbent upon the Gov- 
ernment departments, and upon consultants and advisers, to 
take steps which will assure the public that such influence is 
not, in fact, being corruptly used. I do not believe that sec- 
tion 281 is an apt vehicle for insuring this purpose, that it 
was intended by Congress to meet this problem, or that it 
would be construed by a court indiscriminately to govern 
consultants in all circumstances. Literally applied it would 
denote as criminal a wide range of activities in which there 
is no possibility of corruption or influence and which could 
not reasonably be included as within the range of its purpose. 
And clearly the statute, as indicated by the severe penalties 
it imposes, is aimed at venal conduct. 

It is, as a general proposition, plain that the more time 
a consultant devotes to his Government employment within 
any given period the closer he moves to being in a position 
comparable to that of a regular Government official. An in- 
dividual serving a day or two at widely separated intervals 
is far removed from that. position. But service of two or 
three days a week over a period of time would no doubt place 
him within it. In other words, at the point at which a con- 
sultant is devoting a substantial portion of his time to the 
Government, he would appear to be within the spirit and 
purpose of the statute, and perhaps within its letter. This is 
similar to the standard that is presently embodied in the 
Civil Service Commission rules and regulations respecting 
the Hatch Act, and it seems to me that it is apt in determin- 
ing the persons subject to section 281. Unfortunately neither 
statute makes the distinction based on the extent of service 
explicit. But I believe that a court, viewing the general 
purpose of section 281, might well arrive at this distinction 
should an appropriate case be presented to it, particularly if 
this view were taken by the executive branch as a matter 
of sound administration implemented by appropriate rules 
and regulations.® 


1% See Power Reactor Development Oo. v. International Union of Electrical, 
Radio, and Machine Workers, 367 U.S. 396, 408 (1961) ; Norwegian Nitrogen 
Products Oo. v. United States, 288 U.S. 294, 315 (1983). 
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I have earlier expressed my concurrence with the views 
of my predecessors that intermittent advisers and consultants 
are officers and employees of the Government within the 
meaning of the conflict of interest statutes, including 18 
U.S.C. 281, and have raised questions only as to whether 
such individuals are officers or employees at times when 
their services are not being used by the Government. Ac- 
cordingly, I am of the view that such advisers and consult- 
ants are subject to the full impact of the section on all days 
when the Government is actually making use of their serv- 
ices. Furthermore, for the reasons already set forth, I con- 
clude that section 281 applies also, on days when his services 
are not being so used, to an intermittent consultant or adviser 
whose Government employment during the period of his 
availability occupies a substantial portion of that period, 
or affords his principal means of livelihood. And for rea- 
sons which require no discussion, the section applies to him 
at all times he is carried as a consultant or adviser if he 
receives compensation for his service to a private party be- 
fore a Government department or agency other than as an 
incidental part of his normal salary arrangement. While I 
believe it is possible that a court would hold the section in 
no case applicable to a Government consultant on days when 
he is not actually employed by the Government, I am not 
prepared to go so far in view of the general salutary 
purposes of the section. 

One further point should be made in connection with 
section 281. The compensation which it prohibits is that 
received by an individual for services rendered before a 
department or agency. However, it is not a prerequisite to 
violation of the section that he appear before a department 
or agency in person or that he act in his own name. The 
statute by its terms also bans his receipt of compensation 
for such activities by another. And I believe that a person 
who prepares a contract proposal or similar paper for sub- 
mission to the Government may properly be considered to 
be rendering services “before” a department or agency. 


OTHER CONFLICT-OF-INTEREST STATUTES 


As I have already indicated, I do not believe the remaining 
five statutes raise problems of particular difficulty when re- 
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lated to intermittent personnel. The statutes which relate 
to claims (18 U.S.C. 281, 283, and 284; 5 U.S.C. 99) overlap 
to such an extent that, in all probability, an intermittent 
employee would be barred on the general facts whether or 
not he was considered a present officer or employee of the 
Government. While I believe that the bar of 18 U.S.C. 281 
and 283 affecting present employees and that of 5 U.S.C. 99 
affecting former employees are too broad in some of their 
prohibitions when applied to intermittent personnel, and the 
prohibition of 18 U.S.C. 284 is more appropriate, new legis- 
lation will be required to resolve such matters. Until new 
legislation is secured I believe we must regard intermittent 
personnel as barred by one or more of these statutes from 
prosecuting claims against the United States on behalf of 
other persons. 

18 U.S.C. 434 has been very broadly construed by the Su- 
preme Court in the Afississippi Valley Generating Company 
case. As already noted, it would bar intermittent personnel 
from acting on behalf of the Government for the transaction 
of business with business entities in which they have a fi- 
nancial interest. Here the bar is absolute, and should be 
absolute in the cases of regular employees and intermittent 
ones as well. I believe, however, that the limitation of the 
statute to the transaction of business may not be adequate 
in all cases to insure proper conduct by intermittent con- 
sultants. I do not, for example, believe that such a con- 
sultant should advise the Government with respect to con- 
tracts with a corporation in which he has a financial interest, 
and certainly not without informing the Government official 
involved of his interest. 

18 U.S.C. 1914 operates to prohibit a Government employee 
from receiving compensation from a nonpublic source “in 
connection with” his Government services. In cases where 
a consultant serves an occasional period of a few days’ dura- 
tion at most, there would seem to be no violation of this stat- 
ute 1f he continues to receive his usual compensation from 
an outside employer, and particularly where he is paid by 
the latter on a monthly or annual basis. Where the length 
or frequency of Government service is such as to raise a 
question under section 1914, as, for example, uninterrupted — 
service of a month or more, it is necessary to determine 
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whether the consultant’s continued outside compensation is 
fairly related to past or future service for the outside em- 
ployer rather than to the service of the consultant for the 
Government. Each case raising a question must necessarily 
be judged on the facts it presents. 


EXECUTIVE REGULATION 


As I have pointed out, and as you noted in your special 
message with respect to conflict of interest, present statutes 
are inadequate to protect the Government in all respects from 
the possibility of bias, corruption, or other improper activi- 
ties. I believe that this is an appropriate area for Presi- 
dential action designed to close loopholes which presently 
exist and create more conformity of practice by Government 
departments and agencies with respect to intermittent con- 
sultants and advisers. 

In general I believe that the Government has not always 
taken its full share of responsibility to insure that conflict of 
interest situations do not come about. I believe that the 
Government has an obligation not merely to the public but 
also to its consultants and advisers in this respect. Accord- 
ingly, I recommend the issuance of detailed regulations 
which will emphasize the responsibility of consultants and 
advisers to disclose all outside interests and to refrain from 
conduct which is, or which might be thought to be, contrary 
to the public interest. These regulations should insure ef- 
fective policing by responsible officials within the depart- 
ments and agencies themselves. I recognize that in some 
instances it will be necessary for the Government to seek 
advice from particularly well-qualified scientists and tech- 
nical experts in situations where there is a potential conflict 
of interest but which do not violate any of the existing stat- 
utes. In such instances I believe that the advice can and. 
should be sought only where the responsible Government of- 
ficials are fully aware of the potential conflict of interest. 


Respectfully, 
ROBERT F. KENNEDY.. 


RIGHTS-OF-WAY ACROSS NATIONAL FORESTS 


The act of June 4, 1897, c. 2, 30 Stat. 36 (16 U.S.C. 478), uses the words 
“actual settlers residing within the boundaries of national forests” 
in their well-established technical meaning; they are not a substi- 
tute for natural persons or corporations owning property within 
the boundaries of national forests. 

When granting a permit to an actual settler to construct a . wagon 
road across a national forest, or when granting a permit to a per- 
son who is not an actual settler to use existing roads or to construct 
new wagon roads across national forests, the Secretary of Agricul- 
ture has the discretionary authority to require that the applicant 
grant a similar reciprocal right to the United States to cross his 
property in order to reach national forest lands. 

The property rights of the United States are not lost by estoppel or 
the failure of the United States or its officials to claim them. 


Fresruaky 1, 1962. 
Tue Secretary oF AGRICULTURE. 

My pear Mr. Secretary: ‘This is in reply to your letter 
of August 2, 1961, requesting my opinion on several ques- 
tions arising in the administration of the national forests 
under the act of June 4, 1897, 30 Stat. 36, 16 U.S.C. 478.1 


1That act, as codified in title 16 of the United States Code, provides in 
pertinent part: 

“Sec. 478. Nothing in sections 473—482 and 551 of this title shall be con- 
strued as prohibiting the egress or ingress of actual settlers residing within 
the boundaries of national forests, or from crossing the same to and from their 
property or homes; and such wagon roads and other improvements may be 
constructed thereon as may be necessary to reach their homes and to utilize 
their property under such rules and regulations as may be prescribed by the 
Secretary of Agriculture. Nor shall anything herein prohibit any person 
from entering upon such national forests for all proper and lawful purposes, 
including that of prospecting, locating, and developing the mineral resources 
thereof. Such persons must comply with the rules and regulations covering 
such national forests.”’ 

The scope of the act of June 4, 1897, 30 Stat. 36, is limited to national 
forests reserved from the public domain. This opinion, therefore, does not 
apply to national forests reserved from property acquired by the United States 
under the Weeks Act of March 1, 1911, 86 Stat. 961. 
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The substance of the inquiry is whether you have the au- 
thority to grant a permit to use an existing road in, or to 
build a new road across, a national forest on the condition 
that the applicant for that permit. confer on the United 
States a reciprocal benefit, with respect to his own property ; 
i.é., that he permit the United States to use roads existing on 
it or to build new roads across it in order to reach national 
forest lands. 

Your General Counsel has explained the factual circum- 
‘stances underlying your inquiry. In many parts of the 
country, especially in the checkerboard lands of the North- 
west,? much privately owned timber may be reached only by 
crossing national] forests, and, conversely, private property 
frequently must be crossed in order to obtain access to na- 
tional forests. During the past years, private landowners— 
even those who have been permitted to build roads across 
national forest lands in order to get to their own timber— 
have become reluctant to permit the Forest Service to build 
new roads or use existing ones over their own lands in order 
to reach national forest enclaves. As a result, the Forest 
Service has had to delay a considerable portion of its devel- 
opment program.’ I understand that the disinclination of 
landowners to permit the Forest Service to cross their prop- 
erty may be explained in part. by the intensification of land 
use and the rapid growth of land values, and to some extent 
by the circumstance that your department can grant to the 
private owners only temporary revocable permits to cross 
national forests, while the Forest Service for practical and 


2Cf. Camfield v. United States, 167 U.S. 518 (1897). 

®See also Federal Timber Sales Policies, Joint Hearings before a Spectal 
Subcommittee on the Legislative Oversight Function of the Committee on In- 
terior and Insular Affairs, United States Senate, and the Subcommittee on 
Public Works and Resources of the Government Operations Committee, House 
of Representatives, 84th Cong., lst and 2d sessions, vol. 2, p. 2051. 

‘The act of February 1, 1905, 33 Stat. 628, 16 U.S.C. 472, transferring to 
the Department of Agriculture a large part of the jurisdiction over national 
forests then exercised by the Department of the Interior, has been imple- 
mented by an agreement between the two Departments pursuant to which the 
Department of Agriculture may grant temporary permits to occupy and use 
national forests which “if granted, will in nowise affect the fee or cloud the 
title of the United States should the reserve be discontinued.,” while the De- 
partment of the Interior “retains jurisdiction over all applications affecting 
lands within a forest reserve the granting of which amounts to an easement 
running with the land * * *.” 33 L.D. 609, 610 (1905). 
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fiscal reasons usually must insist on obtaining a permanent 
right-of-way over private property.® 

This problem apparently came to a head in 1950. In regu- 
lations issued in that year with respect to certain timber 
lands under its jurisdiction, the Department of the Interior ° 
took the position that it was the responsibility of that depart- 
ment to obtain access to the timberlands administered by it 
(43 C.F.R. 115.155 (b) and (c)). On the basis of this find- 
ing, 48 C.F.R. 115.155(d) provides that where the Depart- 
ment of the Interior grants a right-of-way to a private 
operator, the latter may be required in appropriate circum- 
stances to grant to the United States or to its licensees rights- 
of-way over property controlled by him directly or 
indirectly, or the right to use existing roads or road systems 
built by the private operator.’ 

About: the same time, the Chief of the Forest Service 
sought an opinion of the Solicitor of the Department of 
Agriculture as to whether the Department of Agriculture 
could issue similar regulations. A memorandum, prepared 
in the Solicitor’s Office, but not signed by the Solicitor, came 
to the conclusion that such requirements could not be imposed 
legally on persons owning property within the boundaries 
of national forests. The memorandum took the position, 
first, that the statutory right of “egress and ingress,” pro- 
vided for in 16 U.S.C. 478, was not limited to “actual settlers 
residing within the boundaries of national forests” in the 
technical sense, z.e., to a person who, under the Homestead 
and related acts, has entered upon the public lands as a culti- 
vator of the soil and who lives in a habitable dwelling he 
has placed upon the land. It reasoned, on the basis of 
interpretation of the legislative history of the act of June 4, 
1897, supra, that Congress intended to confer a statutory 
right of egress and ingress on every one who owned property 
within the boundaries of national forests. Second, the mem- 

5 Federal Timber Sales Policies (supra, n. 3), p. 2051. 

*Circular 1751 of April 5, 1950, 15 F.R. 1971, 43 C.F.R. Part 115.154 
through 115.179. 

743 C.F.R. 244.52 extends these regulations to applications for permanent 
rights-of-way across national forests reserved to the Department of the In-- 
terior pursuant to the act of February 1, 1905, 33 Stat. 628, 16 U.S.C. 472, 
and to the agreement between the Departments of Agriculture and of the In-. 


terior implementing that statute. Cf. supra, n. 4. 
8 For a more detailed discussion of the term “actual settler” see infra, p. 8. 
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orandum concluded that the authority of the Secretary of 
Agriculture to issue rules and regulations concerning the 
construction of wagon roads across national forests by per- 
sons having a right of egress and ingress was limited to the 
location of the road, and to the prevention of injury to the 
forest and of interference with its administration; hence, 
that he could not require a person who had a right of egress 
and ingress to give to the United States a reciprocal right 
to cross his own land. With respect to persons not having 
a right of egress and ingress the memorandum indicated that 
it might be permissible to impose such conditions. I under- 
stand that, while the then Solicitor of your department did 
not sign this memorandum, your department, nonetheless, 
adopted the views expressed in it. 

In June 1953, your predecessor in office amended the regu- 
lations pertaining to permits for the construction and use of 
roads and trails over national forests so as to eliminate the 
then existing requirement of a perms “where there is a statu- 
tory right of ingress and egress.” 36 C.F.R. 251.5(d) pro- 
vides that: 

“(d) The right to construct or use roads on national forest 
land for purposes of ingress and egress to and from privately 
owned property within the exterior boundaries of a national 
forest reserved from the public domain will be recognized 
when (1) the applicant is the owner of such property, (2) ‘a 
roadway across such national forest land is necessary to 
enable the applicant to reach or utilize his property therein, 
and (3) the construction and use of the roadway is in accord- 
ance with the rules and regulations governing the occupancy, 
use and preservation of the national forests. * * *” (Italics 
added.) 

Under the 1953 regulations, your department accordingly 
administers 16 U.S.C. 478 as if the words “actual settlers 
residing within the boundaries of national forests” read “any 
person or corporation owning property within the bounda- 
ries of national forests,” and construes the right of ingress 
and egress as including the right to construct wagon roads. 
The effect of this interpretation is that a lumber corporation 
may construct or use roads across national forests. without 
having to pay for this privilege, while the United States has 
to pay just compensation to the same corporation when it 
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seeks to cross that company’s property in order to obtain 
access to its own forest lands. 

This interpretation of 16 U.S.C. 478 by your department 
has not remained unchallenged. When it was brought to the 
attention of Congress during the Joint Hearings on Federal 
Timber Sales Policies, conducted in 1955 and 1956 by subcom- 
mittees of the Senate Committee on Interior and Insular 
Affairs and of the House Committee on Government Opera- 
tions,® the subcommittee chairmen asked the Legislative Ref- 
erence Service of the Library of Congress for its interpreta- 
tion of that section. The latter concluded that the legisla- 
tive history on which your department relies was far from 
conclusive and that it was insufficient to justify a departure 
from the clear and technical statutory language.® The 
House Committee on Government Operations apparently 
agreed with the Legislative Reference Service since it rec- 
ommended that your department should adopt the practice 
of the Department of the Interior, and require in appropri- 
ate cases that applicants for the construction of wagon roads 
across national forest lands grant reciprocal rights to the 
United States (cf. supra, p. 3). Similarly, this depart- 
ment has taken the position in the Minnesota Wilderness 
Area cases ” that the words “actual settlers residing within 
the boundaries of national forests” were used in a narrow 
technical manner in 16 U.S.C. 478, and that they do not 
cover every natural person or corporation owning property 
within the boundaries of national forests. 

I understand that you now want to reexamine the posi- 
tion taken by your department. In this connection, you have 
asked me the following two specific questions: 

“1, Did the act of June 4, 1897 (16 U.S.C. 478), contem- 
plate that ‘actual settlers residing within the boundaries of 
the national forests’ shall include any firms, corporations or 
persons other than a person ‘who goes upon the public land 

®° Federal Timber Sates Policies (supra, n. 3), vol. 2, pp. 1454-1455. 

10 Federal Timber Sales Policies, Report submitted to the Senate Committee 
on Interior and Insular Affairs by its Subcommittee on the Legislative Over- 
sight Function, Committee Print, 84th Cong., 2d sess., Part II, pp. 187-231. 

uH. Rept. 2960, 84th Cong., 2d sess., pp. 11-12. 

12 Cf. the briefs and memoranda filed by the United States in Perko v. United 
States, 204 FB. 2d 446 (C.A. 8, 1958), certiorari denied, 846 U.S. 882; Bydlon 


v. United States, 175 F. Supp. 891 (C.Cl1., 1959) ; and Mackte v. United Statee 
(D.C. Minn., Fifth Division, No. 5-60-45 Civil). 
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with the intention of making it his home under the settle- 
ment laws?’ | | eke 

“9. Does the Secretary of Agriculture, under the act of 
June 4, 1897 (16 U.S.C. 478), or any other act pertinent to 
the national forests, have the authority to include, as a con- 
dition of the grant of a right to cross national forest land, 
the receipt where needed, [of a right] to cross lands owned 
or controlled, directly or indirectly, by the applicant? If 
the answer is in the affirmative, are there any special excep- 
tions? Collaterally, may the Secretary of Agriculture, util- 
izing 16 U.S.C. 525, request the Secretary of the Interior to 
apply this policy should the Secretary of Agriculture desire 
an easement to be granted ?” 

Ordinarily, in order to avoid conflicts with judicial tribu- 
nals, my predecessors have refused to issue opinions in sit- 
uations similar to that here presented, z.e., in which there is a 
substantial likelihood that the issue discussed in the opinion 
will become the subject of litigation.1> Nevertheless, special 
circumstances exist in this instance which seem to me to 
justify a departure from this general practice. 

In the first place, your General Counsel has expressed the 
view that you have neither the duty nor even a discretionary 
authority to require a person or corporation owning property 
within the boundaries of a national forest and desiring to 
build a new road in that forest or to use existing roads there- 
in to grant reciprocal rights to the United States. Should 
I refuse to supply you with the opinion you have requested, 
you would be placed in the position of either having to fol- 
low your General Counsel’s view in your administration of 
the statute, with the consequence that the scope of your 
authority could not be determined judicially or otherwise, 
or of disregarding his view without further legal advice. 
My failure to issue an opinion consequently would place you 
in an awkward position. Further, in the Af/innesota Wilder- 
ness Area litigation, this department has already taken a 
position, contrary to that of your General Counsel, on one 
of the issues raised by your inquiry.'* In these unusual cir- 

13 See, e.g., 33 Op. A.G. 86, 87; 37 Op. 34, 42; 41 Op. 266. 

The issue in the Minnesota Wilderness Area cases here relevant is the 

question whether the term ‘‘actual settlers residing within the boundaries of 


national forests” extends to every person owning property therein. The ques- 
tion of reciprocity did not arise in those cases. 
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cumstances, I believe that I have the obligation to depart 
from the normally. applicable rule of declining to render an 
Opinion where the issues presented in it are likely to be- 
come the subject of litigation. 

For the reasons hereafter set. forth in detai], I have reached 
the conclusion that the first question should be answered in 
the negative. With respect to the second question, it is my 
opinion that subject to one exception discussed below ** you 
have the discretionary authority in cases which you consider 
appropriate to condition the grant of a right to use existing 
or to construct new roads on national forest lands on the 
grant by the applicant of a reciprocal right to the United 
States. | 

| I 


16 U.S.C. 478 is derived from the act of June 4, 1897, 30 
Stat. 36, referred to by the Forest Service as its Organic Ad- 
ministration Act. The section may be divided into three 
parts: The first part provides that nothing in 16 U.S.C. 473- 
482 and 551—~.e., the act of June 4, 1897—shall be construed 
as prohibiting the egress and ingress of actual settlers resid- 
ing within the boundaries of national forests. The second 
part permits actual settlers residing within the boundaries of 
national forests to construct such wagon roads and other 
improvements in national forests as may be necessary to 
reach their homes and utilize their property under such rules 
and regulations as may be prescribed by the Secretary of 
Agriculture. The third part authorizes any person to enter 
the national forests for all proper and lawful purposes, pro- 
vided he complies with the rules and regulations covering 
the national forests. 

Accordingly, 16 U.S.C. 478 deals with actual settlers in 
two ways. First, it provides that “nothing,” in the 1897 act, 
“shall be construed as prohibiting the egress or ingress of 
actual settlers residing within the boundaries of national 
forests * * *.” This provision, however, merely relates to 
ingress and egress, 7.¢., the right to cross the national forests 

15 J.€., the situation in which an actual settler residing within the boundaries 


of a national forest seeks the right to use existing roads over national forest 
lands, see infra, p. 13. 7 
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and to use existing roads and trails..¢ The right of actual 
settlers to construct wagon roads is dealt with separately and 
is made subject to two qualifications. The roads may be 
constructed only “to reach their homes and to utilize their 
property” and, even when constructed for such a purpose, 
the right to construct a wagon road is made subject to “such 
rules and regulations as may be prescribed by the Secretary 
of Agriculture.” 

The significance of the first question you have asked there- 
fore relates primarily to what classes of persons have a right 
to bare ingress and egress, 7.¢., to the use of existing roads and 
trails. It may also have, as will be shown infra, p. 17, some 
relevance to the source of your authority to impose a reci- 
procity requirement on a permit to construct wagon roads. 
Moreover, although the language of the section indicates that 
Congress intended significant differences between the two 
rights, it is conceivable that in special circumstances enjoy- 
ment of an effective right of ingress and egress may require 
the construction of roads. Accordingly, it is possible that 
these two rights may overlap in some circumstances. In 
addition, in the administration of your rule-making power 
with respect to the construction of wagon roads you may wish 
to give special consideration to the applications of actual 
settlers, irrespective of their legal rights. - 

The term “actual settler” has had a well-established mean- 
ing as it relates to the public lands of the United States. 
It describes a person who contemplates “seeking a home on 
the public lands as a cultivator of the soil” (Lytle v. State of 
Arkansas, 22: How. 193, 206 (1859) ), or one “who goes upon 
the public land with the intention of making it his home 
under the settlement laws, and does some act in execution of 
such intention sufficient to give notice thereof to the public.” 
United States v. Atterbery, 8 L.D. 173, 176 (1889), aff’d, 10 
L.D. 36, 88 (1890). United States v. New Orleans Pac. Ry. 
Co., 248 U.S. 507, 516 (1918), described an “actual settler” as 
a person who “had the qualifications named in the homestead 
law, was expecting to acquire title under that law, had placed 
on the land a habitable dwelling in which he and his family 


16 This right of egress and ingress is recognized in the Trespass Regulations 
issued by the Department of Agriculture, cf. 36 C.F.R. 261.2(1), (m). 
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were living, had cleared, fenced and was cultivating several 
acres and was asserting a claim to the entire tract.” 2” 

These definitions highlight two points: First, the settler 
must be a person claiming under the settlement or homestead 
laws, the benefits of which have been traditionally limited 
to natural persons to the exclusion of corporations.** Sec- 
ond, the settler must actually be residing on the land.” 16 
U.S.C. 478 accentuates the second point by its express re- 
quirement that the beneficiary of the right of egress and in- 
gress must be a settler “residing within the boundaries of 
national forests.” Wagon roads may be constructed “to 
reach their homes.” 

It follows that the term “owner” is not synonomous with 
“actual settler.” This view of the meaning of 16 U.S.C. 
478 is consistent with the language of the act of June 4, 
1897,° as well as with its legislative history. An examina- 
tion of that history discloses that at the time of original 
enactment, Congress was aware of the technical meaning 
accorded to the term “actual settler,” and that the Senate 
defeated an amendment of 16 U.S.C. 478 expressly designed 
to extend the grant of the bare right of egress and ingress 
from actual settlers residing within the boundaries of na- 
tional forests to all persons owning property therein. 

16 U.S.C. 478 was a part of a rider added to a Sundry 
Civil Expense Appropriation Act in the Senate, after the 
bill already had passed the House of Representatives.24_ The 
amendment, which had been prepared in consultation with 
the Department of the Interior (30 Cong. Rec. 900, 901), 
was introduced by Senator R. F. Pettigrew of South Dakota 
on behalf of a group of western Senators in order to alleviate 
the impact of President Cleveland’s Executive order of 
February 22, 1897, which had placed approximately 22 
million acres of public lands in the forest reserve.2*? The 


17 Bee also Great Northern Ry. Oo. v. Reed, 270 U.S. 589, 545-546 (1926), 
and Oregon ¢ Cal. R.R. v. United States, 238 U.S. 393 (1915 5). 


8 Cf. R.S. 2289, 2290, as amended, 43 U.S.C. 161, 162. 

2% Cf. R.S. 2289-2291, 2297, as amended, 43 U.S.C. 161, 162, 164, 169. 

In the act, the paragraph immediately following what is now 16 U.S.C. 
478 expressly distinguished between ‘‘settlers” and “owners.”’ 

#1 For the text of the rider, as originally introduced, see 30 Cong. Rec. 899— 
900. 
' John Ise, The United States Forest Policy, 180-142. 
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original debate on the Pettigrew amendment in the Senate 
(30 Cong. Rec. 899-902, 908-925 )”* did not touch upon rights 
of egress and ingress. It indicated concern for the rights 
of actual settlers to cut firewood (cf. 30 Cong. Rec. 901, 902, 
912, 920), for the ability of mining companies to obtain the 
lumber necessary for their operations (cf. zd. at 908, 912- 
914), and for the status of settlers who had not been able to 
obtain patents to their property because the land had not 
been surveyed (2d. at 901). 

During the debate in the House of Representatives on the 
question whether to concur in the Pettigrew amendment or 
to insist on a conference (7d. at 961-971, 1005-1013), Repre- 
sentative John Lacey of Iowa explained that under the 
amendment the homesteader’s “rights of ingress and egress 
are preserved” (id. at 964). Representative Curtis H. 
Castle of California explained (2d. at 1007-1008) that the 
term “actual settler” was limited to persons cultivating agri- 
cultural or grazing lands under the Homestead and Pre- 
emption Acts, but that it did not apply to persons who had 
acquired timberlands under the Timber and Stone Act of 
June 3, 1878, c. 151, 20 Stat. 89. The refusal of the House 
of Representatives to agree with all aspects of the Petti- 
grew and other amendments (30 Cong. Rec. 1013, 1033) made 
it necessary to refer the bill to conference. 

During the Senate debate on the conference report (2d. 
at 1242-1243, 1278-1285), some of the same western Senators 
on whose behalf the Pettigrew amendment originally had 
been introduced moved to change the clause “actual settlers 
residing within the boundaries of national forests” to “bona 
fide settlers or owners within a reservation.” (Jd. at 1278- 
1281.) This motion was made although this part of the 
conference report (id. at 1242-1243) had retained the 
original wording of the Pettigrew amendment. Senator 
Stephen M. White of California, the principal spokesman 
for the western Senators during this debate, sought to justify 
this proposal by pointing to the narrow technical meaning 
of the term “actual settler” and expressed fear that the 
grantee of an actual settler would be denied a right of egress 
and ingress (7d. at 1278). Ina similar vein, Senator Frank 


23 There are no relevant committee reports. 
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J. Cannon of Utah pointed to the case of a settler who 
owned land within a reservation, but whose residence hap- 
pened to be located on the outside (zd. at 1279). 

Senator James H. Berry of Arkansas opposed the pro- 
posed change, and showed that these apprehensions were 
unfounded. Referring to the third clause of 16 U.S.C. 478, 
he explained : 

“Now, then, there is an express provision that any per- 
son can enter for all lawful and proper purposes under such 
rules and regulations as shall be made by the Secretary of 
the Interior. Does anyone suppose that a man fit to be 
Secretary of the Interior of the United States would under 
that provision make a rule and regulation that because a man 
happened to reside in a town beyond the limits of the 
reservation he could not be permitted to have egress or 
ingress from his home to his .possessions therein? I think 
such a construction would be exceedingly technical and ex- 
ceedingly narrow.” (Jd. at 1279-1280.) And Senator Wil- 
liam B. Allison of Iowa, the sponsor of the appropriation 
bill to which the Pettigrew rider had been attached, voiced 
the opinion that, as a matter of general law, a person nor- 
mally would have the right to cross Government lands in 
order to reach his own property, and that there was no 
intent to deprive any person of that right (2d. at 1278, 1282). 
The remarks Senators Berry and Allison made did not, 
however, indicate that the term “actual settler” was being 
used in the act in other than its technical sense. Rather 
they emphasized, and relied upon, the exercise of a sound 
discretion by the Secretary. 

The amendment in which the language of 16 U.S.C. 478 
was incorporated had been added to a badly needed appro- 
priation bill by the same group of Senators who now wished 
a further change in its language. The rules of the Senate 
at that time permitted only acceptance or rejection of a con- 
ference report. (Jd. at 1281.) It was therefore pointed 
out that further consideration would cause substantial delay 
and that curative legislation could be enacted in the future. 
(Id. at 1282-1283). The Senate thereupon concurred in the 
conference report (7d. at 1284-1285) , and the later discussion 
in the House of Representatives (2d. at 13897-1401) did not 
touch upon the issues here involved. 
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In sum, the legislative history discloses a desire to protect 
explicitly only the rights of ingress and egress of “actual 
settlers” in the technical sense of the term. It contains 
statements expressing confidence that other owners of prop- 
erty would not be unreasonably excluded by the Secretary, 
and notes that further protection of their interests, if re- 
quired, could be supplied by future legislation. 

The language of the act and its legislative history, in par- 
ticular its stress on the residence requirement, indicate a 
clear congressional purpose to include in the term “actual 
settlers residing within the boundaries of national forests” 
the original settler who resides on the land and to exclude 
from it corporations or other business entities which, within 
the boundaries of national forests, own property which never 
was “settled” under the homestead laws. To include those 
business entities in the term “actual settlers residing within 
the boundaries of national forests” would be to read into the 
legislation precisely the amendment which was proposed and 
rejected. Between these two extremes there are a number 
of intermediary types of property owners.”* This opinion 
does not consider whether they are “actual settlers” within the 
meaning of the act. None of these cases may give rise to an 
actual problem. If one should arise in the future, it will 
have to be decided on its specific facts. | 


II 


The second question posed by you relates to the conditions 
which you may attach under 16 U.S.C. 478, or any other act 
pertinent to the national forests, to permits to cross national 
forest lands. As I pointed out above, 16 U.S.C. 478 deals 


with three situations: (1) the right of actual settlers to 


% There are many possible variations. To name but a few: A natural per- 
son who resides on the land and cultivates it and who is the heir of an actual 
settler residing on the land; a natural person who resides on the land but 
does not cultivate it, and who is the grantee of an actual settler residing on 
the land; a corporation which uses the land for lumbering purposes and which 
is the distant grantee of an actual settler who had resided on the land. 

The legislative history cited above contains expressions of fear that the 
grantee of an actual settler would not be protected in rights to ingress and 
egress (cf. supra, p. 11), and there is authority for the view that the term 
refers only to the original settler who entered on public land under the home- 
stead and similar laws and therefore does not include those who take from 
him by grant or descent. See, however, section 2 of the act of February 8, 
1887, 24 Stat. 391, which expressly protects the rights of the heirs and 
grantees of actual settlers. 
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egress and ingress; (2) the right of actual settlers to con- 
struct wagon roads; and (3) the right of persons other than 
actual settlers to enter national forests for all proper and law- 
ful purposes. The last situation may be subdivided into 
the rights to mere egress and ingress, in particular the right 
to use existing roads, and the right to construct wagon roads. 
The statute provides that the second and third rights are 
subject to the rules and regulations to be issued by the Sec- 
retary of Agriculture. . 

I shall address myself first to the right of egress and in- 
gress of actual settlers, in particular their right to use ex- 
isting roads, and the rights of persons who are not actual 
settlers to use such roads. The statute states expressly that 
nothing in the act (2.e., 16 U.S.C. 473-482 and 551) shall in- 
terfere with the rights of egress and ingress of an actual 
settler residing within the boundaries of national forests. 
One of the portions of the act not to “be construed as pro- 
hibiting the egress and ingress of actual settlers” is the 
paragraph (now 16 U.S.C. 551) pursuant to which the Sec- 
retary of Agriculture “may make such rules and regulations 
and establish such service as will insure the objects of such 
reservations, namely, to regulate their occupancy and use and 
to preserve the forests thereon from destruction; * * *.” 

Your department has taken the position that in spite of 
the seemingly absolute prohibition in 16 U.S.C. 478 of any 
interference with the actual settlers’ egress and ingress, those 
rights, nevertheless, are subject to reasonable regulation un- 
der 16 U.S.C. 551 “for the protection and preservation of 
the national forests.” 7° 

I see nothing in the legislative history inconsistent with 
this view. Such regulations can legitimately govern speed 
limits, traffic laws, regulation of the weight of vehicles and 
other matters of a police or protective nature not imposing 
unreasonably burdensome or onerous conditions on egress and 
ingress. I believe, however, that the legislative history dis- 
closes a special concern that egress and ingress “by actual 
settlers residing within the boundaries of national forests” 
shall not be subjected to onerous conditions, and agree that 
the limitation of this right by the imposition of a reciprocity 


* Letter of your General Counsel dated September 27, 1961, Appendix, p. 1 
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condition requiring use of a settler’s property by the United 
States might well fall within the prohibition of the first 
sentence of 16 U.S.C. 478. 

The prohibition contained in the opening clause of 16 
U.S.C. 478, however, does not extend to the entry upon the 
national forests by persons who are not actual settlers, in- 
cluding their right to use existing roads. To the contrary, 
16 U.S.C. 478 expressly subjects those rights to the Secre- 
tary’s rule-making authority under 16 U.S.C. 551. The Su- 
preme Court has held that 16 U.S.C. 478 and 16 U.S.C. 551 
must be read together. United States v. Grimaud, 220 U.S. 
506, 507, 515 (1911). The question therefore remains 
whether these sections confer on you the authority to sub- 
ject permits to enter national forests—which include the 
rights to use existing trails or roads—issued to persons who 
are not actual settlers to the requirement that the applicant 
grant to the United States a right of substantially similar 
value to use existing private roads or to construct new roads 
over private property. In my opinion, your rule-making 
power is sufficiently broad to permit the imposition of these 
conditions. 

Except as already described, the legislative history of the 
act of 1897 contains no discussion relating to the reciprocal 
rights of the United States, actual settlers or others to use 
existing or to construct new roads. However, subsequent 
judicial authority does bear upon the scope of the authority 
of the Secretary of Agriculture under the act of June 4, 
1897. Congress has the constitutional authority to enable 
the Secretary to issue regulations as prescribed in 16 U.S.C. 
551, Light v. United States, 220 U.S. 528, 526 (1911), and this 
section confers upon the Secretary a “broad scope of regula- 
tion” intended to “be effective.” Shannon v. United States, 
160 Fed. 870, 873 (C.A. 9, 1908) ; Chicago Mil. & St. P. Ry. 
v. United States, 218 Fed. 288, 298 (C.A. 9, 1914), aff’d, 244 
US. 351. 

More specifically, the courts have concluded that the pow- 
ers and responsibilities of the Secretary of Agriculture under 
16 U.S.C. 551 and related statutes are not limited to the man- 
agement of the property owned by the United States but that 
they constitute the necessary statutory authority for the ac- 
quisition of access roads to national forests by purchase or 
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condemnation where this is necessary for their protection and 
management. United States v. Threlkeld, 72 F. 2d 464, 465- 
466 (C.A. 10, 1934), certiorari denied, 293 U.S. 620; Polson 
Logging Co. v. United States, 160 F. 2d 712, 715 (C.A. 9, 
1947). The Department of the Interior and Related Agen- 
cies Appropriation Act, 1962, P.L. 87-122, 75 Stat. 246, 258, 
cites the act of June 4, 1897, as amended, as the substantive 
authorization for an appropriation for “acquiring by con- 
demnation or otherwise additional roads needed for access to 
national-forest lands * * *.” Consequently, the procure- 
ment of access roads to national forests is a recognized func- 
tion of the Secretary of Agriculture in connection with his 
administration of national forests. 

Further, in United States v. Grimaud, supra, it was held 
that under his rule-making authority, the Secretary could 
impose a fee for a “lawful and proper” use within the mean- 
ing of 16 U.S.C. 478—in that case grazing—of a national 
forest by an individual not an actual settler, where the fee 
required had a reasonable relationship to the objects of the 
rule-making power conferred by 16 U.S.C. 551. ‘These fees 
were fixed to prevent excessive grazing and thereby protect 
the young growth, and native grasses, from destruction, and 
to make a slight income with which to meet the expenses of 
management.” 220 U.S. at 521, 522.7 The authority to im- 
pose that fee was not expressly conferred by the act of June 4, 
1897, and I can see no significant legal difference between 
the requirement of payment of a fee and the requirement of 
the grant of a valuable privilege if in each case what is re- 
quired bears a reasonable relationship to the objects of that 
legislation. Therefore, if you should determine that the use 
of privately owned roads or the construction of roads over 
private property is necessary to the preservation or manage- 
ments of the forests, I see no reason to read the pertinent 
statutes as denying you authority to issue regulations condi- 
tioning the use of existing roads within national forests 
(other than for egress and ingress of actual settlers), upon 
the grant to the United States of a reciprocal right. 

% Title V of the Independent Offices Appropriations Act, 1952, 65 Stat. 290, 
5 U.S.C. 140, now expresses the general policy that Federal facilities should 


not be made available gratuitously to individual or corporate users. See in 
this connection also 16 U.S.C. 501. 
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Such a regulation would meet the basic test for 1x.posing 
conditions attached to the use of Government property or 
facilities. It would be “relevant to federal interest in the 
project and to the over-all objectives thereof.” Ivanhoe 
Irrigation District v. McCracken, 357 U.S. 275, 295 (1958). 

In Federal Power Commission v. Idaho Power Co., 344 
U.S. 17 (1952), the Supreme Court dealt with a situation 
somewhat similar to that presented here. The Court held 
that, since the Federal Power Commission had been given 
the responsibility to permit the use of public lands for the 
transmission of private electric power where “ ‘appropriate, 
expedient, and in the public interest to conserve and utilize 
the * * * water-power resources of the region’ * * *,” it 
“* * * might well determine * * * that if public lands are 
to be used for the transmission of power, conservation of 
the ‘water-power resources of the region’ requires that public 
power as well as private power be transmitted over them.” 
344 U.S. at 22-23. The Supreme Court therefore upheld the 
Commission’s requirement that a private power company 
seeking to construct a power line over public lands would 
have to transmit some public power over that line. 

I therefore conclude that you have the discretionary au- 
thority to require persons other than actual settlers residing 
within national forests to grant reciprocal rights to the 
United States for the privilege of using existing roads in na- 
tional forests. 

III 


I now proceed to your authority relating to permits to 
build wagon roads across national forests. Since the right 
of actual settlers to build wagon roads across national forests 
is subject to your authority under 16 U.S.C. 551 to issue 
rules and regulations (see supra, pp. 7, 13), and since 
this authority generally includes the power to withhold a 
permit unless the applicant confers upon the United States a 
reciprocal benefit which bears a reasonable relation to the 
management of the national forests, 1t follows that this rec- 
iprocity requirement may be imposed on actual settlers who 
seek permits to construct wagon roads across national forests. 
However, the statute makes specific reference to the construc- 
tion of wagon roads by actual settlers. In appropriate cir- 
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cumstances, this may require you to impose less burdensome 
conditions upon them than upon others and therefore to limit 
your exercise of administrative discretion wo impose reciproc- 
ity requirements. 

With respect to applications by persons who are not actual 
settlers. to construct wagon roads across national forests, 
your regulatory authority is based on two sources, viz, 16 
U.S.C. 478, 551 and 16 U.S.C. 525. <A reciprocity require- 
ment may be imposed under either of them. 

In section 9 of the first regulations issued under the act of 
June 4, 1897, the Secretary of the Interior took the position 
that his authority, under what is now 16 U.S.C. 478 and 551, 
to issue rules and regulations relating to the entry of persons 
other than actual settlers upon national forests for all proper 
and lawful purposes included the power to authorize the 
construction of wagon roads by such persons (24 L.D. 589, 
591). You, too, are basing your authority to construct roads 
across national forests on the act of June 4, 1897, in particu- 
lar 16 U.S.C. 551 (36 C.F.R. Part 251, Authority). I fully 
agree with these conclusions reached by the Department of 
Agriculture and of the Interior. Having decided that you 
have the authority under 16 U.S.C. 478, 551 to require the 
grant of reciprocal rights from actual settlers who seek to 
build wagon roads across national forests and from persons 
who are not actual settlers who seek to use existing roads in 
national forests, it follows that the same rule applies to the 
issuance of permits, under that statutory authority, for the 
construction of wagon roads across national forests by per- 
sons who are not actual settlers. 

An additional basis for your authority to impose this rec- 
iprocity requirement is provided by the act of March 3, 
1899, 30 Stat. 1233, 16 U.S.C. 525, which was enacted two 
years after the issuance of the above-mentioned regulations 
of the Secretary of the Interior (supra, p. 17). 

16 U.S.C. 525 provides: 

“In the form provided by existing law the Secretary of the 
Interior may file and approve surveys and plats of any mght 
of way for a wagon road, railroad, or other highway over 
and across any national forest when in his judgment the 
public interests will not be injuriously affected thereby.” 
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The enactment.of this statute was prompted by the inabil- 
ity of the Secretary of the Interior under section. 5. of the 
act of March 3, 1875, c. 152, 18 Stat. 482, and similar legisla- 
tion, to grant rights-of-way for railroads across national 
forests. Since this seriously interfered with the development 
of the West, and in particular the construction of railroads, 
Congress conferred upon the Secretary the power to grant 
such rights-of-way across national forests in those cases in 
which the public interest would not be adversely affected, 
rather than to require the passage of legislation in every such 
case.?? 

Although the Secretary of the Interior originally took 
the position that he had the authority under the act of June 4, 
1897, to permit the construction of wagon roads across na- 
tional forests by persons who are not actual settlers (supra, 
p. 17 )» it appears that he now refers to the act of March. 3, 
1899, 2.¢., 16 U.S.C. 525, as the basis of his power to grant 
such permit.?8 

The Supreme Court has held repeatedly that under 16 
U.S.C. 525 the Secretary is “invested with a large measure 
of discretion to be exercised for the conservation of the public 
interest.” Chicago, Mil. & St. P. Ry. v. United States, 244 
U.S. 351, 358 (1917); Van Dyke v. Arizona Eastern R.R., 
248 U.S. 49, 53 (1918). The Court also pointed out that 
the right-of-way can be obtained only with the Secretary’s 
approval. (Lb7d.) 

Your authority under 16 U.S.C. 525” appears, if any- 
thing, somewhat broader than under 16 U.S.C. 478 and 551. 
In any event, the same considerations which authorized the 
imposition of the reciprocity requirement under 16 U.S.C. 


27 The legislative history indicates that neither the Secretary nor anyone 
else raised doubts as to the Secretary’s existing authority to permit the con- 
struction of wagon roads, as opposed to railroads, in national forests prior 
to the enactment of the act of March 3, 1899 (16 U.S.C. 525). The reason for 
including a reference to wagon roads and highways in the statute is not clear, 
For the legislative background of the act see 32 Cong. Rec. 2800-2801, and 
the opinions of the District Court, the Court of Appeals, and the Supreme 
Court in United States v. Chicago, Mil. € St. P. Ry. Co. of Idaho, 207 Fed. 
165, 170-171 (D.C. Idaho, 1913), aff'd, 218 Fed. 288 at 291-294 (C.A. 9), 
aff'd, 244 U.S. 351 at 356-558. 

* Cf. 43 C.F.R. 244.62. 

» The broad power under 16 U.S.C. 525 to grant permanent rights-of-way, 
of course, includes the lesser authority to grant temporary permits which do 
not affect the fee. The latter authority passed to the Secretary of. Agriculture 
under the act of February 1, 1905, 33 Stat. 628, 16 U.S.C. 472, and the im- 
plementing agreement of the Secretaries of Agriculture and of the Interior, cf. 
supra,n.4. See also 16 U.S.C. 525, Cross References. 
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551 would justify a conclusion that the public interest would 
be injuriously affected if you were gratuitously to grant a 
right-of-way to a corporation which is unwilling to give a 
reciprocal benefit to the United States. 

It is therefore my conclusion that the legislation relating 
to the national forests authorizes you to impose a reciprocity 
requirement on requests to use existing roads by persons who 
are not actual settlers, and to build wagon roads within na- 
tional forests whether made by actual settlers or by other 
‘persons. 

IV 


The circumstance that the United States has not claimed 
any reciprocal rights for the grant of temporary permits *° 
during the 64 years the statute has been on the books does 
not estop it now from issuing regulations to that effect. The 
property rights of the United States cannot be lost by 
estoppel or the failure of the United States or its officials to 
claim them. Light v. United States, 220 U.S. 523-535 
(1911); Utah Power & Light Co. v. United States, 243 US. 
389, 408-409 (1917) ; United States v. City & County of San 
Francisco, 310 U.S. 16, 31-32 (1940) ; United States v. Calz- 
fornia, 332 U.S. 19, 39-40 (1947); St. Regis Paper Co. v. 
United States, 368 U.S. 208, 218 (1961). Moreover, it ap- 
pears from your General Counsel’s letter of October 18, 
1961, that this problem is of relatively recent origin ; hence, 
the estoppel period would not date back to 1897, when the 
statute was enacted, but to a much more recent time, appar- 
ently at the earliest in the 1940’s, when private landowners 
first became reluctant to give to the United States reciprocal 
rights-of-way voluntarily. Cf. Unzted States v. California, 
332 U.S. 19, 39. 

It may, in addition, be contended that the conclusion 
reached herein is inconsistent with the doctrine of executive 
construction as formulated in Norwegian Nitrogen Co. v. 
United States, 288 U.S. 294, 315 (1933). So far as I can 
determine from the material submitted to me, the general 
public has as a matter of policy been permitted to use exist- 
ing roads and trails in national forests since the statute was 

*The Department of the Interior has imposed the reciprocity requirement 


for the past twelve years where interests of a more permanent nature were 
involved, see supra, p. 3. 


146 Rights-of-Way Across National Forests 


enacted without reference to the status of any individual as: 
an actual settler, resident within the reserve or nonresident.** 
This does not, however, appear to represent an interpreta- 
tion that the policy is legally required. Nor does this policy 
bar the United States from imposing conditions on such long” 
established use should new conditions require it. Cf. Light 
v. United States, supra, at 535. 

So far as the construction of roads in national forests is 
concerned, I believe the doctrine of the Norwegian Nitrogen 
Co. case to be wholly inapplicable. The present adminis- 
trative practice, evidenced by 36 C.F.R. 251.5 (c) and (d), 
distinguishes between owners of property within the bound- 
aries of national forests and nonowners, and indicates that 
the former group has a statutory right of egress and ingress 
which entitles it to construct roads across national forest 
lands, while nonowners require a permit for the building 
of such roads. However, this practice and the underlying 
interpretation of the statute go back only to the amendment 
of the regulations in 1953, or possibly to 1950 (see supra, 
pp. 3-5). The information which you have supplied relating 
to the practice of the Department of the Interior from the 
time immediately after the passage of the act of June 4, 
1897, until 1905 1s not completely clear.*? However, as soon 
as the Department of Agriculture undertook the administra- 
tion of the national forests in 1905, it specifically required 
every private person—as distinguished from State and 
county authorities—whether actual settler, mere owner, or 
nonowner seeking to construct a wagon road across national 
forest lands, to obtain a permit and maintained this require- 
ment until 1953.°8 

In the light of this history, I cannot conclude that there 
exists “a consistent and generally unchallenged” ** admin- 
istrative practice which assimilates the “mere owner” to an 
“actual settler,” and the right of egress and ingress to the 
right to construct wagon roads. 

1A few minor exceptions have been made to give preference to actual 
settlers or residents. See Trespass Regulations, 36 C.F.R. 261.2(1), (m); 
261.4(h) ; 261.11 (f). 

Cf. letter of your General Counsel dated September 27, 1061, Appendix, 
pp. 8-9, 28. 


% Jd. pp. 9-18 and Regulations issued September 10, 1945, 10 F.R. 11672. 
% Norwegian Nitrogen Oo. v. United States, supra, at 815. 
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V 


In arriving at the conclusions expressed in this opinion, I 
have had available not only the views of your General Coun- 
sel, but also those of lumbering interests which might be af- 
fected by any change in policy. I have found these most 
helpful in my consideration of the issues presented to me. 
I am, however, impressed by the extent to which the statute 
tends to be viewed in absolute terms not borne out by either 
its language or legislative history. There is a tendency to 
claim on the one hand an almost unqualified statutory right of 
any owner of property located within the boundaries of na- 
tional forests to build roads across the forest reserve, despite 
the narrow language of the statute, and to argue that if 
this were not the case owners would be without any rights 
whatsoever; that is, that you could arbitrarily deny access 
or condition it on unreasonable requirements. As I have 
emphasized, I do not understand this to be the law. 

The language of the act, and its legislative history indi- 
cate a congressional desire to permit actual settlers and others 
who own property within the boundaries of national furests 
to obtain access to, and use their property, subject to the 
purposes to be attained by the statute, z.e., generally, the reg- 
ulation of the occupancy and use of the reservations, and the 
preservation of the forests thereon from destruction. As 
the Supreme Court pointed out in United States v. Grimaud, 
220 U.S. 506, 516-517, it is your function to determine what 
private use of the national forests in any given case is con- 
sistent with the purposes sought to be attained by the 
statute.2*> ‘The imposition of harsh and onerous requirements 
not related to the benefit received or to your general respon- 
sibility to preserve and manage the national forests, might 
well constitute an abuse of discretion. 

The essence of the second question presented to me is not 
whether you have a mandatory duty to impose a reciprocity 
requirement on applicants who seek to cross national forests 
or to construct wagon roads therein, but whether you possess 
any discretionary authority todoso. My conclusion that you 

% Light v. United States, 220 U.S. 523, 536, indicates that the act of June 
4, 1897, does not constitute the full exercise of the power Congress has under 


Article IV, section 83 of the Constitution to prohibit absolutely the use of 
national forests by private persons. 
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generally possess this discretionary authority, of course, does 
not preclude the possibility that in the circumstances of par- 
ticular cases, which are not before me, the area of your au- 
thority may be significantly narrowed by such circumstances. 
In any event, the question whether you should exercise what- 
ever authority you possess is a matter for you to determine. 
Problems of both policy and law may affect your exercise of 
discretion. 

The memoranda submitted by the lumber companies take 
the position that where a person who owns property within 
the boundaries of a national forest asks for the right to 
cross that forest or to construct a road in it to reach his prop- 
erty, he is actually asserting an easement by necessity, and 
consequently entitled to the permit. as a matter of private 
property right. The question whether an easement by ne- 
cessity lies against the Government is extremely complex 
and controversial; ** however, it need not be decided here. 
It is my view that these easements do not exist over public 
lands: Moreover, if Government land could be servient 
property, it also would be dominant property where the sit- 
uation is reversed, and you could, in the exercise of your 
discretion, refuse to respect an applicant’s easement so long 
as he failed to honor his reciprocal obligation to the United 
States. | 

It is also apparent that the administration of a policy 
requiring reciprocity may be complicated where a private 
person seeks permission to build a relatively short wagon 
road over Government lands, and the Government seeks 
to build a much longer one over his property, or to use his 
extensive network of roads, or to exercise rights which are 
in other respects substantially greater than what it gives. 

Similar problems of possible unfairness and lack of 
equality may arise from the circumstance that, although you 
require the grant to the United States of at least long-term 
easement, you can issue only a temporary permit. It may, 

% See Bydion v. United States, 175 F. Supp. 891, 898 (1950) ; Rombauer, 
Easements by Way of Necessity Across Federal Lands, 358 Washington Law 
Review 105 ; cf. United States v. Rindge, 208 Fed. 611-619 (S.D. Calif. 1918) ; 
Pearne v. Ooal Oreek Min. € Manuf’g Oo., 90 Tenn. 619, 18 S.W. 402 (1891) ; 
State v. Black Bros., 116 Tex. 615, 626-629, 297 S.W. 213. 217-218 (1927) ; 
Guess v. Azar, 57 So. 2d 443 (Mla. 1952) ; Wilcoron v. McGhee, 12 Mi. 881, 


385-386 (1851); Leonard A. Jones, Hasements, secs. 298, 301; Simonton,. 
Ways by Necessity, 25 Columbia Law Rev. 571, 575. 
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therefore, be desirable to devise some administrative ma- 
chinery pursuant to which an application to your department 
for the construction of a road across national forest lands 
can be referred by you to the Department of the Interior for 
the grant of an easement without requiring the filing of mul- 
tiple applications. While I believe such a machinery can be 
established under 16 U.S.C. 525 and 472, whether you should 
attempt to do so is again a matter confided to your discretion. 


Sincerely, | 
ROBERT F. KENNEDY. 


CONFIDENTIALITY OF “VOLUNTARY” REPORTS UNDER THE 
CENSUS LAWS 


The confidentiality provisions of 18 U.S.C. 9(a) apply to the “volun- 
tary” replies filed in response to surveys taken more ances than 
annually under the authority of 18 U.S.C. 181. 


Fesrvuary 21, 1962. 
Tue SECRETARY OF CoMMERCE. 


My pvEAR Mr. Secretary: This is in reply to the Under 
Secretary’s request for my opinion as to whether the con- 
fidentiality provisions of 13 U.S.C. 9(a) apply to answers 
made in reply to surveys taken more frequently than an- 
nually under the authority conferred by 13 U.S.C. 181. 

‘The census legislation distinguishes between a “census” 
constituting a complete statistical coverage of a particular 
subject and conducted at regular intervals fixed by statute, 
and a “survey” covering only a portion of a particular subject 
matter and conducted at such intervals as may appear neces- 
sary to bring the statistical information obtained through 
a census up to date. Surveys taken more frequently than 
annually and the reports submitted in response to them are 
called “voluntary” because 13 U.S.C. 225(c) exempts them 
' from 13 U.S.C. 221, 222, 293, and 224. The latter sections 
impose criminal penalties for failure to submit answers to 
the census authorities and for submitting false answers. 
The question has arisen whether “voluntary” reports are 
not only exempt from these criminal provisions, but are 
in turn deprived of the protection of 13 U.S.C. 9(a), which 


*See Oollection and Publication of Statistical Information by the 
Bureau of the Census, Hearings before a Subcommittee of the Com- 
mittee on Post Office and Civil Service, House of Representatives, 
80th Cong., Ist sess. on H:R. 1821 (hereafter referred to as House 
Hearings), pp. 38, 44-45, 51, 54. | 
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renders confidential the information submitted pursuant to 
title 13 of the United States Code (Census).? 

Specifically, you ask: 

“Do the confidentiality provisions of Section 9, of Title 
13, United States Code, apply with the same effect to in- 
formation supplied to the Bureau [of the Census] in the 
course of a voluntary survey as to information which is 
required by law to be supplied?” 

Your General Counsel is of the opinion that this question 
must be answered in the affirmative. I agree for the reasons 
set forth below. 

I 


13 U.S.C. 181 provides that— 

“the Secretary may make surveys deemed necessary to 
furnish annual and other interim current data on the subjects 
covered by the censuses provided for in this title.” This 
section of the Code is derived from section 1(b) of the act 
of June 19, 1948, 62 Stat. 479, which gave the Director 
of the Bureau of the Census the authority to make 
“surveys * * * to furnish annual and other interim current 
data.” Section 2 of the same act provided expressly that 
sections 5, 7, 8, 9, 10, 11, and 15 of the Census Act of June 
18, 1929, should apply to the censuses and surveys authorized 
by the 1948 act. Sections 8 and 11 of the 1929 act are sub- 
stantially identical with 13 U.S.C. 9(a), z.e., the confiden- 
tiality provision which is the subject matter of this opinion, 
and with 13 U.S.C. 214, which imposes criminal penalties 


*? This title has been enacted into positive law Na Stat. 1012). 

13 U.S.C. 9(a) provides : 

“Neither the Secretary, nor any other officer or employee of the 
Department of Commerce or bureau or agency thereof, may, except 
as provided in section 8 of this title— 

(1) use the information furnished under the provisions of this 
title for any purpose other than the statistical purposes for which 
it is supplied ; or 

“(2) make any publication whereby the data furnished by any 
particular establishment or individual under this title can be identi- 
fied ; or 

“(3) permit anyone other than the sworn officers and employees 
of the eparHment or bureau or “REENCY thereof to examine the in- 
dividual repor 
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on census personnel who violate the injunction of confiden- 
tiality. And while section 2 of the 1948 act provided 
specifically that surveys which are taken more frequently 
than annually, z.c., voluntary surveys, should not be subject 
to sections 9 and 10 of the Census Act of 1929, criminal 
provisions corresponding to 13 U.S.C. 221 to 224 (supra, p. | 
1), it did not affect the applicability of the confidentiality — 
provisions of sections 8 and 11 to voluntary surveys. 

It follows that under the 1948 statute, “voluntary” re- 
ports were covered by the confidentiality provisions of the 
Census Act of 1929. This was no accident or oversight but 
an integral part of the statutory purpose. Prior to 1948, the 
census legislation did not contain any specific authority for 
“intercensal” surveys; they had been conducted, however, 
for many years under the authority conferred upon the 
Secretary of Commerce by the Department’s Organic Act 

“make such special investigations and reports * * * 
which he himself may deem necessary and urgent.” (Act 
of February 14, 1903, section 8, 32 Stat. 829, 5 U.S.C. 604.) § 
The specific confidentiality provisions of the Census Act, 
however, probably did not extend to such surveys. (Cf. 
House Hearings (supra, n.1), p. 12.) 

The purpose of sections 1(b) and 2 of the 1948 act was 
first, to establish a specific statutory authority for the con- 
duct of intercensal surveys; * second, to place surveys taken 
more frequently than annually on a voluntary basis; * and 
third, to “assure by statute the confidentiality of all reports 
filed with the Census Bureau.” [Italics supplied.] (House 
Hearings (supra n. 1), p. 12.) 

' While explaining the bill before the House Committee, 
Mr. J. C. Capt, Director of the Census, stated: | 


* See 94 Cong. Rec. 6703; Census of Manufacturers, Transportation, 
and Church Statistics, Hearing before the Committee on Civil Serv- 
ice, United States Senate, 80th Cong., 1st sess. on S. 6, 554, and 614 
(hereafter referred to as Senate Hearings), pp. 27, 33; H. Rept. 1986, 
80th Cong., 2d sess., pp. 4—5. 

“94 Cong. Rec. 6703; Senate Hearings (supra, n. 8), pp. 27, 33; H. 
Rept. 1936, 80th Cong., 2d sess., p. 5. 

° Senate Hearings (supra, n. 3), pp. 7, 27; House Hearings (supra. 
n. 1), pp. 12, 50-51) ; H. Rept. 1936, 80th Cong., 2d sess., p. 5. 
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“The bill also establishes desirable standards for the col- 
lection of interim current statistics. * * * There thus re- 
sults a unification of procedure which among other things 
would assure by statute the confidentiality of all reports 
filed with the Census Bureau * * * and recognize the desir- 
ability of collecting current reports through voluntary co- 
operation to the fullest possible extent.” (Jbid.) . 

A memorandum of Mr. Capt, which agreed with the aspect 
of the proposed legislation pursuant to which “reports more 
frequent than annual” would “be wholly voluhtary on the 
part of respondents” and explained that reports filed with 
the Bureau of the Census would be confidential, was in- 
corporated in the Senate Hearings * and the House Report. 
(H. Rept. 1936, 80th Cong., 2d sess., pp. 4-5.) 

On the floor of the House of Representatives, Represent- 
ative Carl Albert of Oklahoma stated: — 

“Other features of this bill should be called to the attention 
of the House. First, it collates statutory provisions relating 
to intercensal reports. Heretofore such reports have been 
compiled under the more or less general terms of the Organic 
Act of the Department of Commerce. This bill spells out 
this authority specifically. This bill also places limitations 
on the authority of the Bureau. For instance, it protects 
the public, including business and industry, from too great 
a burden of interim surveys. It contains safeguards against 
the disclosure of information furnished by respondents.” 
(94 Cong. Rec. 6708.) 

In view of this legislative history, it clearly was the con- 
gressional purpose in the 1948 act that reports filed in reply 
to surveys taken more frequently than annually would be 
voluntary as well as confidential. 


II 


In 1954, Congress revised the census legislation and enacted 
title 13 of the United States Code into positive law (supra, 
n. 2). There is nothing in title 13 nor in its legislative 
history to indicate that Congress sought to modify the 
features of the 1948 act which rendered voluntary reports 
confidential. 


* Supra (n. 8), pp. 26, 27. 
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The primary: purpose of the legislation enacting title 13 
into law was “to put the law in a form more useful and 
understandable,” not “to make substantive changes.” (H. 
Rept. 1980, 83d Cong., 2d sess., p. 1; S. Rept. 2497, 88d Cong., 
2d sess., p. 3.) The House Report advises that “wherever 
substantive changes were made (which were few), the ex- 
planations thereof and the reasons therefor are given in the 
Revision Notes to the sections concerned.” (H. Rept. 1980, 
83d Cong., 2d sess., p. 1; see also p. 2.) The Senate Com- 
mittee confirmed that there were “very few, if any, changes 
made in substantive law and that the proposed legislation 
embodied only a codification of existing law.” (S. Rept. 
2497, 83d Cong., 2d sess., p. 2.) 

In view of these statements in the committee reports, a 
change in the law so far-reaching as to deprive voluntary 
reports of their cenfidential nature certainly would have 
been pointed out‘and explained in the Revision Notes. These 
notes, however, fail to indicate that this was one of the 
substantive changes which the Revision was designed to 
achieve. To the contrary, the Revision Note to section 9, 
which provides for the confidentiality of census reports, 
states that this section is derived, among others, from 13 
U.S.C. (1952 ed.) 122. That section, however, constitutes 
the codification of section 2 of the 1948 act, 7.e., of the very 
provision which extended the confidentiality provisions of 
the Census Act to all surveys—whether compulsory or 
voluntary. 

Hence, even if the language of 13 U.S.C. 9(a) were am- 
biguous, it still would have to be interpreted as not designed 
to change the preexisting law. There is, however, no un- 
certainty in the language of that section. The confiden- 
tiality provisions of 13 U.S.C. 9(a) refer to information or 
data furnished “under this title.” 13 U.S.C. 181, which- 
authorizes the making of surveys, of course, is a part of 
title 18 of the United States Code. Moreover, 18 U.S.C. 
9(b) specifically provides that the confidentiality provisions 
of 13 U.S.C. 9(a) do not apply to certain censuses and sur- 
veys of governments. If Congress had sought to exempt 
the replies to voluntary surveys from the operation of 13 
U.S.C. 9(a), it certainly would have done so expressly. 
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Finally, it should be noted that 13 U.S.C. 225(c), making 
inapplicable certain criminal provisions of title 18 (§§ 221- 
224) to surveys taken more frequently than annually, does 
not include 13 U.S.C. 214, the section which provides crimi- 
nal sanctions for the violation of the injunction of con- 
fidentiality contained in 13 U.S.C. 9(a). The act thus in- 
dicates clearly that this section is in full force and effect 
with respect to voluntary reports. 
Sincerely, 
| BYRON R. WHITE, 
Acting Attorney General. 


APPOINTMENT AND PROMOTION OF WOMEN IN FEDERAL 
CIVIL SERVICE 


The President’s power to prescribe rules for promoting the efficiency 
of the Federal Civil Service and ascertaining the fitness of candi- 
dates for appointment and promotion, derived from section 1753, 
Revised Statutes, the Civil Service Act of 1883 (22 Stat. 403), and 
his constitutional power as Chief Executive, includes the power to 
prescribe the conditions under which appointing officers of the Fed- 
eral Government may consider only male or only female candidates 
for appointment, promotion, and other personnel actions. 

Section 165 of the Revised Statutes does not limit the foregoing 
power. (38 Op. A.G. 77 (19384) overruled.) 


JUNE 14, 1962. 
THe Present. 
My pvrEAR Mr. Presipent: I have the honor to respond to 
your request, made on behalf of the Chairman of the Civil 
Service Commission, for my opinion on the following ques- 


tion: 
“Does section 165 of the Revised Statutes prohibit the 


President, or the Civil Service Commission acting under 
delegated authority from the President, from prescribing 
the conditions under which appointing officers of the Federal 
Government may consider only male or only female candi- 
dates for appointment, promotion, and other personnel 


actions ?” 
I 


Section 1753 of the Revised Statutes, 5 U.S.C. 631, pro- 
vides : 

“The President is authorized to prescribe such regulations 
for the admission of persons into the civil service of the 
United States as may best promote the efficiency thereof, and 
ascertain the fitness of each candidate in respect to age, 
health, character, knowledge, and ability for the branch of 
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service into which he seeks to enter; and for this purpose he 
may employ suitable persons to conduct such inquiries, and 
may prescribe their duties, and establish regulations for the 
conduct of persons who may receive appointments in the 
civil service.” | 

Section 1753 was derived from section 9 of the act of 
March 3, 1871, c. 114, 16 Stat. 514. Pursuant to this section 
President Grant appointed a Civil Service Commission, 
which established a system of competitive examinations. 
However, Congress appropriated funds for the work of that 
Commission for only two years. See Sen. Rept. 576, 47th 
Cong., 1st sess., (1882) pp. IV to VIII; Paul P. Van Riper, 
History of the United States Civil Service (1958), pp. 68-71. 

The Civil Service Act of 1883, 22 Stat. 403, 5 U.S.C. 632 
et seqg., implemented and provided effective machinery for 
carrying out the policy reflected in the act of 1871. The 
act provided that appointments and promotions to positions 
in the classified civil service should be made from among 
those qualified by competitive examination. It established 
a Civil Service Commission, and empowered it to aid the 
President, as he might request, in preparing suitable rules 
for carrying out the act. Section 7 of the act expressly pre- 
serves all Presidential authority, not inconsistent with the 
1883 act, conferred by 1753 R.S. 

The legislative history of the Civil Service Act of 1883 
makes it clear that 1t was intended to establish the “pivotal” 
idea that appointments and promotions within the classified 
service should be given to the person who is “best fitted to 
discharge the duties of the position” and to achieve “coher- 
ence” and “uniformity” in carrying out that concept. (Sen. 
Rept. 576, supra, pp. LX, X.) 

The Senate Committee Report appends the testimony of 
Dorman B. Eaton, then Chairman of the (Presidential) 
Civil Service Commission established under the 1871 law, 
who had had a leading part in drafting the bill, and who 
became the first Chairman of the (statutory) Civil Service 
Commission established pursuant to the 1883 law.’ Mr. 


The Pendleton bill, as introduced in 1881, had been redrafted by a 
committee of the New York Civil Service Reform Association. Eaton 
was the principal draftsman, and a number of other persons, including 
George William Curtis, participated in the revision. W. D. Foulke, 
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Eaton’s testimony lays particular stress on the breadth of 
Presidential discretion with respect to Federal employment 
and the intention of the bill not to limit that discretion. 
Thus, for example, Mr. Eaton emphasized that : 

“The Pendleton bill [the bill which was enacted] assumes 
that the power of appointment to the executive service is 
vested in the President, and that it is neither legal nor desir- 
able to limit that authority, * * *.” (J/d., p. 5). To the 
same effect is the testimony of George William Curtis (/d., 
p. 156). 

An alternative proposal before the committee, which was 
not adopted, was the Dawes bill, S. 939. There was general 
agreement that the basic intent of the Dawes and Pendleton 
bills was the same. /d., pp. 5, 22. Section 2 of the Dawes 
bill would have provided that certain appointments “are 
open to competition to any citizen of the United States, male 


~ or female.” Commenting on this provision Mr. Eaton said: 


“In the next place, section 2 provides that applications for 
appointments in the departments at Washington shall be 
received only for appointments, &c., of one class, and ‘these 
appointments are open to competition to any citizen of the 
United States, male or female.’ * * * my suggestion is that 
such matters should be provided for in the rules themselves, 
modified from time to time and adapted to the various offices, 
and not laid down in the statute. Provisions more detailed, 
more apt, and sufficiently pliable to work conveniently are 
contained in the rules, and to that I think they should be 
confined.” (/d., p. 25; see also p. 22.) 


Fighting the Spoiilemen (1919) p. 7; Appendix to Sen. Rept. 576, supra, 
p. 156. | 
Eaton served as Chairman of the (Presidential) Civil Service Com- 


mission from 1873 to 1883, and as Chairman of the (statutory) Civil 


Service Commission from 1883 to 1886. At the request of President 
Hayes he had made a study of the British Civil Service system, 
embodied in his Civil Service in Great Britain (1880). George Wil- 
liam Curtis was Chairman of the (Presidential) Civil Service Com- 
mission from 1871 to 1873 and was Chairman for many years of the 
National Civil Service Reform League. Curtis and Eaton were among 
the recognized leaders of the American civil service reform movement. 
See Dictionary of American Biography, Vol. IV, pp. 614-616; Vol. 
V, pp. 607-608; Foulke, op. cit. supra, passim, and especially pp. 2, 
90, 124; Van Riper, History of the United States Oivti Service (1958), 


pp. 65, 78-79. 
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The power of the President to prescribe rules for the pro- 
motion of the efficiency of the Federal Service, derived from 
his constitutional power as Chief Executive as well as from 
the provisions of 1753 R.S. and section 2 of the Civil Service 
Act of 1883, has been broadly construed as including the 
power to carry out the spirit as well as the letter of the Civil 
Service laws, to supplement the statutory rules by others not 
specifically covered by statute, and to impose regulations 
not positively restricted by statute. 30 Op. A.G. 512, 516 
(1916) ; 28 Op. 595, 597 (1901). | 

In my opinion, the question whether a position may be 
filled by men only, or by women only, or by qualified mem- 
bers of either sex, is a matter involving the “efficiency” of 
the Federal Service, and the “fitness” of candidates thereto, 
within the meaning of 1753 R.S. Hence, it is a matter as to 
which the President, by the terms of that section as well as 
by virtue of his inherent powers as Chief Executive, has 
authority to prescribe rules and regulations. This conclu- 
sion is clearly borne out by the testimony of the draftsman 
of the Pendleton bill, which became the Civil Service Act of 
1883.? 

| II 


There remains for consideration the question whether 165 
R.S., 5 U.S.C. 33, is to be read as limiting the foregoing 
Presidential authority. ‘That section reads: 

“Women may, in the discretion of the head of any De- 
partment, be appointed to any of the clerkships therein au- 
thorized by law, upon the same requisites and conditions, : 
and with the same compensations, as are prescribed for men.” 

Since 165 R.S. and 1753 R.S. are both contained in the 
same enactment, 7.¢., the Revised Statutes, they must be 
given, so far as possible, a reading which will be consistent 
and give full effect to both provisions. Nothing in the 
language of 165 R.S. purports to limit the rulemaking au- | 


2Mr. Daton’s testimony is explicit that the rulemaking power to 
which he referred is the power conferred on the President by 1758 
R.S. Jd. pp. 12, 18, 23-24. The Civil Service Act of 18838 conferred 
no new rulemaking authority, but preserved the power of the Presi- 
dent under 1753 R.S. and empowered the Civil Service Commission 
“to aid the President, as he may request, in preparing suitable rules.” 
Section 2, 5 U.S.0. 683. See also 30 Op. A.G. 512, 515, supra. a 
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thority of the President under 1753 R.S., or to exclude the 
subject of appointment of women from that authority. A 
limitation on that Presidential authority should not be im- 
plied, unless the statutory language and history compel it. 

In construing the Revised Statutes it is appropriate to 
refer back to the language and history of the original enact- 
ment. United States v. Hirsch, 100 U.S. 38, 35 (1879) ; 
United States v. Lacher, 1384 U.S. 624 (1890) ; United States 
v. Moore, Fed. Cas. No. 15,804 (1878); United States v. 
Thomas, 145 Fed. 74 (1906). The intent of the original 
enactment is presumed to be carried forward. Pott v. 
Arthur, 104 U.S. 735, 736 (1881). The words used by the 
Revisers are “not lightly to be read as making a change.” 
United States v. Sischo, 262 U.S. 165, 169 (1923). 

165 R.S. was derived from section 2 of the act of July 
12, 1870, 16 Stat. 230, 250, which provided as follows: 

“And be it further enacted, That the heads of the several 
departments are hereby authorized to appoint female clerks, 
who may be found to be competent and worthy, to any of 
the grades of clerkships known to the law, in the respective 
departments, with the compensation belonging to the class 
to which they may be appointed, but the number of first, 
second, third, and fourth class clerks shall not be increased 
by this section.” This provision was added as an amend- 
ment to a genera] appropriation act. The debate in both 
the Senate and the House of Representatives indicates that 
the only purpose of this provision was to clarify the existing 
law by specifically permitting department heads to hire 
women at any grade of clerkship authorized by law, and to 
pay equal compensation to men and women. This was con- 
sidered necessary because department heads assumed that 
since Congress had appropriated funds for the employment 
of females at a lower rate of pay than the four grades of 
clerkships then provided for, they were without authority 
to employ women at these grades of clerkships. Cong. Globe, 
41st Cong., 2d sess. (1869-1870), pp. 3890, 4330. Nothing 
in the text or legislative history of this section discloses any 
intention to limit the authority of the President with respect 
to matters involving the efficiency of the Federal Service 
and the fitness of candidates. I do not believe the addition, 
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by the Revisers, of the words “in the discretion of the head 
of any department” should be read as changing the inten- 
tion of the 1870 act, or as creating an implied exception to 
the Presidential rulemaking authority conferred by the act 
of March 3, 1871, and carried forward as 1753 R.S. 

‘Congress has recently declared a statutory policy against 
discrimination in Federal employment on the basis of sex. 
Section 1103 of the Classification Act of 1949, 63 Stat. 972, 
5 U.S.C. 1074, provides that : 

“In the atininiabention of this Act, there shall be no dis- 
crimination with respect to any person, or with respect to the 
position held by any person, on account of sex, marital 
status, race, creed, or color.” Authority to implement this 
provision by regulation is conferred on the Civil Service 
Commission. Section 1101, 63 Stat. 971, 5 U.S.C. 1072. 
While the foregoing provision is contained in an act relating 
to classification of positions, rather than to appointments 
and promotions, I believe it can fairly be said to reflect a 
congressional policy opposed to discrimination solely on 
grounds of sex in any aspect of Federal employment. In 
any event, I believe the President has authority, under 1753 
R.S., to extend that policy to appointments to and promo- 
tions within the civil service.’ 

The conclusion expressed herein is contrary to that ex- 
pressed by Attorney General Cummings in 38 Op. A.G. 77 
(1934). However, it does not appear that Mr. Cummings’ 
attention was called to the fact that the phrase “in the dis- — 
cretion of the head of any department” was not contained 
in the act of July 12, 1870, or to the relevant legislative his- 
tory of that act and the Civil Service Act of 1883 discussed 
above. 


3’ Compare Executive Orders 10925, March 6, 1961, 26 F.R. 1977, 
and 10590, January 18, 1955, 20 F.R. 409, declaring the “policy of the 
United States Government that equal opportunity be afforded all 
qualified persons, consistent with law, for employment in the Federal 
Government” and stating that that policy “necessarily excludes and 
prohibits discrimination against any employee or applicant for em- 
ployment in the Federal Government because of race, color, religion 
or national origin.”’ 
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In my opinion section 165 of the Revised Statutes does not 
limit the constitutional and statutory authority of the Presi- 
dent to prescribe rules regulating the eligibility of women 
for positions in the Federal Service. The answer to the 
question submitted is therefore in the negative. 


Respectfully, 
ROBERT F. KENNEDY. 


COMMUNICATIONS SATELLITE CORPORATION 


The method which sections 302 and 303(a) of the Communications 
Satellite Act of 1962 (approved August 31, 1962, 76 Stat. 423, 47 
U.S.C. 732, 733(a)) prescribes for the appointment of the in- 
corporators and three of the directors of the communications 
satellite corporation to be established under that act—.e., appoint- 
ment by the President, by and with the advice and consent of the 
Senate—is not determinative of the question whether the incorpora- 
tors and such directors are officers of the United States. 

The positions of incorporator and Presidentially appointed director 
which were created by sections 302 and 303(a) of the Com- 
munications Satellite Act of 1962 are, under the provisions of that 
act, private, and not public, posts, and persons serving therein are 
not officers of the United States. 

Ocroser 25, 1962. 


THE PRESIDENT. 

My pear Mr. Preswwent: I have the honor to reply to your 
request for my opinion on a question arising out of the Com- 
munications Satellite Act of 1962 (hereinafter referred to 
as the “act”).1 That question is whether incorporators ap- 
pointed by the President, with the concurrence of the Senate, 
to effect the establishment of the communications satellite 
corporation authorized by the act are officers of the United 
States by virtue of such appointment.? 

A similar inquiry will no doubt arise, after the incorpora- 
tors have completed their work, with regard to those mem- 
bers of the new corporation’s board of directors whom the 
President is authorized to appoint, again with the con- 
currence of the Senate. .I am, therefore, taking the liberty 
of advising you with regard to the Presidentially appointed 
directors, as well as the incorporators. 


«P.L. 87-624, 76 Stat. 419, approved August 81, 1962. 

* Although the incorporators whom you recently named are serving under 
recess appointments, they, of course, have neither more nor less of the char- 
acter of officers of the United States by reason of their temporary lack of 
Senate confirmation. 
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Section 302 of the act provides for the incorporators as 
follows: | 

“The President of the United States shall appoint incorpo- 
rators, by and with the advice and consent of the Senate, 
who shall serve as the initial board of directors until the first 
annual meeting of stockholders or until their successors are 
elected and qualified. Such incorporators shall arrange for 
an initial stock offering and take whatever other actions are 
necessary to establish the corporation, including the filing of 
articles of incorporation, as approved by the President.” 

Section 303(a), providing for the new corporation’s regu- 
lar board of directors, reads in pertinent part as follows: 

“The corporation shall have a board of directors consisting 
of individuals who are citizens of the United States, of 
whom one shall be elected annually by the board to serve as 
chairman. Three members of the board shall be appointed 
by the President of the United States, by and with the advice 
and consent of the Senate, effective the date on which the 
other members are elected, and for terms of three years or 
until their successors have been appointed and qualified, ex- 
cept that the first three members of the board so appointed 
shall continue in office for terms of one, two, and three years, 
respectively, and any member so appointed to fill a vacancy 
shall be appointed only for the unexpired term of the director 
whom he succeeds. Six members of the board shall be 
elected annually by those stockholders who are communica- 
tions common carriers and six shall be elected annually by the 
other stockholders of the corporation * * *,” 

For the reasons discussed below, I am of the opinion that 
neither the incorporators nor the Presidentially appointed 
directors are to be classified as officers of the United States. 

The method of appointment directed by sections 302 and 
803 (a) 1s, of course, derived from the following portion of 
Article IT, section 2, clause 2 of the Constitution: 

“{'The President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint Ambassa- 
dors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United States, 
whose Appointments are not herein otherwise provided for, 
and which shall be established by Law: but the Congress may 
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by Law vest the Appointment of such inferior Officers, as 
they think proper, in the President alone, in the Courts of 
Law, or in the Heads of Departments.” 

This language has the effect of prescribing that an in- 
dividual can become an officer of the Government in the con- 
stitutional sense in only two ways—.e., by appointment by 
the President with the concurrence of the Senate, or by ap- 
pointment by the President alone, the courts or heads of 
departments.* We are interested here, of course, in the 
first method. 

It will be seen that the first part of the quotation from 
Article IT, section 2, clause 2 provides for nomination by the 
President and confirmation by the Senate of certain specified 
officers and, with exceptions not relevant here, “all other 
Officers of the United States, whose Appointments * * * 
shall be established by Law.” This language means, when 
read with that which immediately follows it, that every ap- 
pointment of an officer of the United States which is au- 
thorized by law, other than of an “inferior” officer, must be 
preceded by nomination and confirmation. However, Article 
II, section 2, clause 2 does not state, and it does not follow 
therefrom, or from anything else in the Constitution, that 
every appointment authorized by law which is preceded by 
nomination and confirmation necessarily renders the ap- 
pointee an officer of the United States regardless of his func- 
tions and the provisions of the law pursuant to which he was 
appointed. Nor, so far as I am aware, are there any prec- 
edents which reach that conclusion.* Indeed, there is a 


® United States v. Germaine, 99 U.S. 508 (1878) ; Burnap v. United States, 
252 U.S. 512, 515-516 (1920) ; Corwin, Constitution of the United States, 
Annotated (1952 ed.), p. 452. These authorities also point out that, except 
for ‘the President and Vice President, the portion of the Federal civil service 
comprised of persons other than officers in the constitutional sense consists of 
those individuals, generally termed employees of the United States, who are 
appointed by officials not specifically given appointing power by the Art. II, 
sec. 2. The directors and incorporators of the instant corporation are ob- 
viously not in this category of appointees. 

“Of. the following colloquy between two Congressmen in the course of a 
committee hearing on the question whether one of them, who had been ap- 
pointed to a temporary commission by the Speaker of the House of Represent- 
atives, thereby became an officer of the United States: 

“Mr. SMITH. Do you mean that to be officers of the United States they 
must be appointed by the President and confirmed by the Senate or be ap- 
pointed by courts of law or by the heads of some one of the departments? 

‘Mr. MOODY. Yes. 
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long standing practice which points away from it. Article I, 
section 6, clause 2 prohibits an appointment of a Member of 
Congress “to any civil Office under the Authority of the 
United States, which shall have been created” during the 
term for which he was elected and prohibits a “Person hold- 
ing any Office under the United States” from membership 
in Congress during his continuance in office. Nevertheless, 
Presidents have on many occasions appointed Members of 
Congress, with or without the advice and consent of the 
Senate, as commissioners to negotiate treaties and other 
international agreements or to represent the United States 
at meetings of international organizations.> The appoint- 
ments with the concurrence of the Senate can be reconciled 
with the prohibitions of Article I, section 6, clause 2 only on 
the theory that, although made in accordance with the 
method prescribed by Article II, section 2, clause 2 for the 
appointments of “Officers of the United States,” they, never- 
theless, do not place Members of Congress within that 
classification.° 

In short, I find no constitutional requirement or precedent 
that the incorporators and Presidentially appointed directors 
of the communications satellite corporation be treated as 
officers of the Government merely because of the method of 
their appointment, and I find the precedent involving Article 
I, section 6, clause 2 to be persuasive of the view that such 
method of appointment is not determinative. It is, therefore, 
necessary to look to other factors. 


“Mr. SMITH. The point I would like to have you answer is whether it is 
necessary, to constitute a person an officer under authority of the United 
States, that he shall have been appointed in that way? 

“Mr. MOODY. That is my opinion. I would not, however, aie the con- 
verse proposition, that everybody appointed in thie manner was necessarily 
an officer of the United States.” (Italics added.) H. Rept. 2205, 55th Cong., 
8d sess., p. 11. 

See also, for a similar view in a somewhat different context, 2 Story, Oom- 
mentaries on the Oonstitution (Sth ed., 1891), p. 862: “In many cases of 
appointments, Congress have required the concurrence of the Senate, where, 
perhaps, it might not be easy to say that it was required by the Constitution.” 

® Corwin, The President, Office and Powers (1957 ed.), p. 71. For a statute 
expressly recognizing the Presidential practice of appointing a Member of 
Congress as a representative of the United States at an international meeting, 
see section 2 of the act of July 30, 1946, c. 700, 60 Stat. 712, 22 U.S.C. 287n, 
which is concerned with UNESCO. 

* Corwin, The President, Office and Powers (1957 ed.), p. 71. For confilict- 
ing views on this point see H. Rept. 2205, 55th Cong., 8d sess., and S. Rept. 
563, 67th Cong., 2d sess.; cf. act of July 30, 1946, n. 5, supra. 
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The classical definition pertaining to an officer is written 
in terms of the position he holds, as follows: ? 

“An office is a public station, or employment, conferred by 
the appointment of government. The term embraces the 
idea of tenure, duration, emolument, and duties.” (Italics 
added.) Examining the position of the incorporators first, 
I believe it can reasonably be held that since they have been 
given merely a temporary and special task, the position does 
not meet the tests of office set forth in the second sentence of 
this definition.2 However, I believe that a more fundamental 
issue 1s whether the incorporators are the occupants of a 
private, rather than a public, station. 

Section 302 of the act in general requires that the incorpo- 
rators discharge two successive responsibilities. First, they 
are to bring the communications satellite corporation into 
being. ‘Thereafter they are to serve as its initial board of 
directors until the qualification of a regular board. The 
nature of their role in carrying out the latter function is 
fixed by section 301 of the act, which states that the new 
enterprise is to be a “corporation for profit which will not 
be an agency or establishment of the United States Govern- 
ment” and, subject to the provisions of the act, is to be 
governed by the District of Columbia Business Corporation 
Act. With these directives in the act, there would seem to be 
no doubt that the incorporators, as directors, will have the 
same status and responsibilities as individuals serving on the 
board of an ordinary business corporation and will be hold- 
ing private, not public, posts.° 


7 United States v. Hartwell, 73 U.S. 385, 393 (1867). 

8 Matter of Hathaway, 71 N.Y. 238, 243 (1877) ; McArthur v. Nelson, 81 Ky. 
67, 71 (1888) ; see also Corwin, Constitution of the United States, Annotated 
(1952 ed.), pp. 447-449. 

® This conclusion is supported by the only part of the legislative history of 
the act which touched upon the role of the incorporators in this context. 
Senator Kefauver, who opposed the legislation, placed a statement in the Con- 
gressional Record in which he remarked, among other things, that the fiduciary 
obligations of the incorporators, as directors, “will not be to the President * * * 
[or] the public at large * * * [or] the Federal Government” but ‘will be obli- 
gations to the corporation itself’ (108 Cong. Rec. 15853, daily ed., Aug. 17, 
1962). Senator Kefauver’s comment would seem to be in accord with the 
provisions of section 301 of the act stipulating the creation of a private cor- 
poration, as well as with the general law pertaining to corporate directors. 
See Vitliainen v. American Finnish Workers Soc., 236 Minn. 412, 417, 53 
W.W. 2d 112, 117 (1952). 


244-574 O - 78 - 13 
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I find nothing in the act or in its history to justify a dif- 
ferent view as to the position of the incorporators during the 
period prior to the formation of the corporation. Their 
mission during that time places on them the same obligation 
for the furtherance of private interests as their later duties 
as the initial board of directors and in essence is, therefore, 
a private mission. I recognize that the provision in section 
302 requiring the President’s approval of the articles of in- 
corporation filed by the incorporators conceivably may lend 
support to an argument that in preparing and filing them, 
the incorporators are acting as officers subordinate to the 
President whose work is subject to his review. However, it is 
probably more accurate to argue that the provision was in- 
cluded simply because the incorporators are not his sub- 
ordinate officers and he would not otherwise have the right to 
pass on the articles. In any event, I am certain that Con- 
gress did not have in mind creating anything as contrived as 
a public office to endure only for the presumably short 
period prior to incorporation, with a conversion to a private 
office at that moment. In my opinion, the incorporators will 
at no time be occupying a public station and consequently 
will at no time be officers of the United States. 

Turning now to the three directors whom the President 
will appoint to the regular board, I need do little more than 
refer again to the fact that section 801 makes the communica- 
tions satellite corporation an enterprise for profit which will 
not be an agency of the Government. The other twelve mem- 
bers of the board, who are to be elected by the stockholders, 
will obviously have the same private status as individuals 
serving on the board of an ordinary business corporation. 
The act makes no distinction, except in the method of selec- 
tion, between the directors appointed -by the President and 
the elected directors. Therefore, unless there is something in 
the history of the act to the contrary, it seems plain that the 
former will also hold a private office. 

The legislative history concerning the position of the di- 
rectors 1s almost as meager as in the case of the incorporators. 
However, two points were developed in Senate Commerce 
Committee hearings which are of significance here. First, 
it appears that the appointment of a portion of the member- 
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ship of the board by the President was conceived of as a 
means of protecting the interests of the public at large, as 
distinguished from the Government.” Second, the members 
of the executive branch of the Government who participated 
in the drafting of the act rejected a proposal that there be 
only one Presidentially designated director for fear that he 
would be considered as the representative of the President 
and spokesman for the Government. They suggested three 
in order to avoid that implication." Thus there appears to 
have been no intention on the part of the originators of the 
legislation to create directors who would be officers of the 
Government but rather an intention to dissociate the Govern- 
ment from the directors. 

Senator Estes Kefauver, of Tennessee, made a comment 
on the Senate floor, similar to his statement with regard to 
the incorporators,’? that the three appointed directors will 
owe a fiduciary obligation to-the corporation but not to the 
Government."® In reply, Senator John O. Pastore, of Rhode 
Island, the floor manager of the pending legislation, agreed 
that they would be fiduciaries of the corporation but stated 
there was no intention to prevent the President from using 
them to keep himself informed and to communicate his views 
to the board of directors as a whole.’* Whether Senator 
Pastore’s suggestion as to the relationship between the Presi- 
dent and the three directors will prove accurate cannot be 
foreseen, but in my opinion neither that relationship nor 
their concern for the public interest beyond that ordinarily 
expected of the directors of a private corporation would put 
the mark of a public station on the board memberships of 
those three directors.*® oe 


1 Testimony of James BH. Dingman, Executive Vice President, American 
Telephone and Telegraph Co., Hearings before the Senate Commerce Commit- 
‘tee, 87th Cong., 2d sess., entitled ‘Communications Satellite Legislation,’”’ pp. 
185-187. 

11 Testimony of Deputy Attorney General Nicholas deB. Katzenbach, Hearings 
before the Senate Commerce Committee, supra, p. 349. 

12 See n. 9, supra. 

18108 Cong. Rec. 15210, daily ed., August 11, 1962. 

44108 Cong. Rec. 15820, daily ed., August 17, 1962. 

15 Jt is interesting to contrast section 303(a) of the act with similar legis- 
lation of a century ago which seems clearly to have created a public office— 
i.e., section 13 of the act of July 2, 1864, c. 216, 13 Stat. 356, 361, amending 
the act of July 1, 1862, c. 120, 12 Stat. 489. The 1864 legislation authorized 
the President to appoint five of the fifteen directors of the Union Pacific 
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In all, the legislative history regarding the directors to be 
named by the President supports the view that they, like the 
others, will occupy private posts and not be officers of the 
United States. 

Finally, it might be noted that to consider the incorpora- 
tors and appointed directors as public officers would be to — 
deem them within the scope of Article II, section 4 of the 
Constitution which makes “all civil Officers of the United 
States” subject to impeachment. I believe it most unlikely 
that in authorizing the establishment of the unique com- 
munications satellite corporation, Congress, without affirma- 
tively labelling these imcorporators and directors as 
Government officials, intended that they be subject to im- 
peachment. In other words, I believe that the congressional 
silence as to their status, when considered together with the 
provisions of Article IT, section 4, lends support to my view 
that neither the incorporators nor the three directors are, 
by virtue of their appointments to these posts, officers of the 
United States. 

Respectfully, 
ROBERT F. KENNEDY. 


Railroad Company and termed them “government directors.” The statute 
specifically required that at least one of them be on each committee of the 
company and that they report to the Secretary of the Interior concerning the 
company’s operations. 


ELIGIBILITY OF CERTAIN PUBLIC LANDS FOR SELECTION 
BY UTAH AS INDEMNITY FOR LOST SCHOOL LANDS 


Although grants by the United States are ordinarily construed 
strictly against the grantees, congressional enactments designed to 
aid the public schools of the States are to be construed liberally. 

Public lands within the boundaries of a State which are under lease 
for the extraction of potash are not in a “producible status” within 
the meaning of that term in section 2276(a)(3) of the Revised 
Statutes, as amended (43 U.S.C. 852(a)(3)), and, therefore, are 
not ineligible for selection by the State as indemnity for lost school 
lands under section 2275 R.S., as amended (43 U.S.C. 851), until 
the mineral has been or can be extracted in commercial quantities. 

Fesruary 7, 1963. 

Tue Secretary or INTERIor. 

My pear Mr. Secretary: In accordance with your request 
of December 18, 1962, I have examined Opinion M-36645 
of your Solicitor, relating to certain applications filed by 
the State of Utah for indemnity selections of public land 
within its boundaries which is under mineral lease to a pri- 
vate firm for the extraction of potash. It appears that the 
lessee 1s presently engaged in constructing a mine and antici- 
pates its completion and the commencement of production 
in the summer or fall of this year. In the light of indica- 
tions that the lessee will spend a total of more than $30,000,- 
000 to bring the mine into production, it is clear that the 
potash deposits are estimated to have a great value. The 
State of Utah submitted the first of the applications for 
indemnity selection on June 7, 1961, some months after 
the lessee, following favorable exploratory operations and 
analysis, had commenced the excavation of a mining shaft. 

Section 2275 of the Revised Statutes (43 U.S.C. 851) per- 
mits States to select public lands as indemnity for school 
lands originally reserved to them but lost by the subsequent 
preemption of homesteaders, inclusion within Federal reser- 
vations or other disposition. However, section 2276(a) (3) 
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of the. Revised Statutes (43 U.S.C. 852(a)(3) Supp. IIT 
1961). limits selections by providing that 

“Land subject to a mineral lease or permit may be selected, 
if none of the land subject to that lease or permit is in a pro- 
ducing or producible status * *.*.” [Italics added.] The 
question considered in Opinion M-36645 i is whether the lands 
sought, by the State of Utah are in a “producible status” 
within.the meaning of this statute. 

Opinion M-36626 issued in your Department. on Septem- 
ber 8, 1961, held that mere knowledge that land under lease 
or permit contains valuable mineral deposits does not render 
it in a “producible status.” Opinion M-36645 of your Solic- 
itor expresses the view that this conclusion is incorrect and 
adopts a standard less favorable to the States. It advances 
the view that the phrase “lands in a producible status” 1n- 
cludes “any mineral lands which are subject to lease or per-: 
mit and which are known, at the time of selection, to contain 
2. valuable and accessible deposit of mineral in such quantity 
and of such quality as to warrant the expenditure of funds 
for its extraction and production. 2 Using this standard, 
your Solicitor has concluded in his opinion that the applica- 
tions filed by Utah must be denied because the lands. which 
‘Bre. sought have been in a “producible status” at all times 
since a date prior to the filing of the first. application. 

It-is my view that the earlier of the two opinions reaches 
the correct result and that the land sought by Utah is not. 
ineligible for indemnity selections under section 2276 (a) (3) 
of the Revised Statutes. 

It has long been congressional policy to grant States en- 
tering the Union in which there is public land certain sections 
in each township of such land for the support of their public 
‘schools. . However, title does not pass to the States until the 
granted lands have been surveyed, with the result that in 
the meantime they may be appropriated under the Federal. 
land laws by private persons or the Government itself. In 
-order.to make up for the lands thus lost to the States, Con- 
gress enacted section 2275 of the Revised Statutes, giving a 


*In the case of Utah, Congress set aside sections 2, 16, 82, and 36 
in each township. Act of May 3, 1902, c. 683, 32 Stat. 188, 43 U.S.C. 
853. | 
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State the right to select other public lands of equal acreage 
within its boundaries as indemnity. 

Originally, mineral lands were excluded both from grants 
in place to the States and from State indemnity selection. 
However, the act of January 25, 1927,2 expanded existing 
grants in place for the support of public schools to include 
some sections of mineral land. Not included were lands of 
this character which were under mineral lease or permit at 
the time of survey. Amendments to this statute later re- 
moved this limitation so that grants in place now extend 
to school sections, whether or not mineral in character, which 
have been made subject either to mineral leases or applica- 
tions therefor.‘ It was not until 1958 that Congress enacted 
legislation making it possible for the States to receive min- 
eral lands by indemnity selection. It is this legislation under 
which Utah has filed the applications which are now in 
question and which must be construed in considering whether 
those applications should be granted. 

The legislation enacted in 1958 amended section 2276 of the 
Revised Statutes (43 U.S.C. 852) to allow a State to make 
indemnity selections from any unappropriated,: surveyed 
public lands within the State, subject to the following 
réstrictions: 

1. No iaide mineral in character may be selected except to 
the extent that the selection is being made as indemnity for 
lost mineral lands. 

2. No lands on a known geologic structure of a producing 
oil or gas field may be selected except to the extent that the 
selection is being made as indemnity for lost lands on such a 
structure; and 

* See United States v. Sweet, 245 U.S. 563 (1918). 

°C. 57, 44 Stat. 1026, 43 U.S.C. 870. 

*Act of April 22, 1954, c. 169, 68 Stat. 57; act of July 11, 1966, 
ec. 572, 70 Stat. 529; 43 U.S.C. 870. 

* Act of August 27, 1958, P.L. 85-771, 72 Stat. 928, 48 U.S.C. 852(a). 
R.S. 2276 was further amended by the act of September 14, 1960, P.L. 


86-786, 74 Stat. 1024, 43 U.S.C. 852(a), in particulars which need not 
‘be noted here. 
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8. Land subject to a mineral lease or permit may be se- 
lected only if none of such land is in a “producing or pro- 
ducible status.” ® 

As introduced, the bill which amended section 2276 did 
not contain these restrictions.’ They made their way into 
the legislation upon the recommendation of the Department 
-of the Interior (hereinafter referred to as “Interior”). In- 
terior originally recommended that what is now the third 
restriction exclude only lands subject to a mineral lease or 
‘permit which are in a producing status. Thereafter it took 
the position that | 

“| This] language * * * is not sufficiently restrictive since 
it would permit a State to select land subject to a mineral 
lease when none of the land subject to that lease was in a-pro- 
ducing status. Presumably, this would permit the selection 
-of leased land on which there is a well capable of production, 
but on which production has been suspended. It is, therefore, 
suggested that the words ‘producing status’ * * * be -re- 


* Where. land subject to a mineral lease or permit is selected, the 
State succeeds to the rights and obligations of the United States there- 
under and the lessee or permittee is left in the same position as if 
the selection had not been made (act of August 27, 1968, as amended, 
n. 5 supra). Rents and royalties paid to the United States under 
leases for potash mining are distributed as follows: 3714 percent is 
‘paid to the State in which the land is located, for expenditure on roads. 
or for the support of public educational institutions; 5214 percent ds 
credited to the reclamation fund in the Treasury, a ‘fund devoted to 
the development of water for the reclamation of arid land in the west- 
ern States; and 10 percent remains in the Treasury (sec. 5, act of 
February 7, 1927, c. 66, 44 Stat. 1058, 30 U.S.C. 285, and act of Febru- 
ary 25, 1920, c. 85, 41 Stat. 450, as amended, 30 U.S.C. 191). A State 
generally administers leased indemnity lands which it has selected 
and receives all revenues accruing after selection to be used for the 
benefit of its public schools. However, in cases where a portion of 
land under a lease is not available for selection, the United States 
‘continues to administer all the land under the lease and retains 10 
percent of the revenues allocable to the State, the remainder of 90 
percent going to the State for its schools (2276(a) (4) R.S. 48 
U.S.C. 852(a)(4)). It appears that a number of Utah’s applications 
here are for partial selections. 

7S. 2517, 85th Cong. 

® Letter from Interior to Senate Committee on Interior and Insular 
Affairs, dated February 27, 1958, S. Rept. 1735, 85th Cong., 2d sess., 
pp. 4, 6. 
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placed by the words ‘producing or producible status. 
It will be noted that this explanation by Interior referred 
only to an oil well and did not mention the meaning of the 
word “producible” in relation to solid minerals. The meager 
legislative history of the 1958 act reveals no discussion of 
this point and nothing to indicate that it was in any one’s 


mind during the period when the legislation was before Con- 


gress. Indeed, what little there is in the legislative history 
bearing on the third restriction is almost exclusively con- 
cerned with its application to public lands productive or 
potentially productive of oil or gas. | 

Ordinarily, grants by the United States must be construed 
strictly against the grantees. However, a different rule 
applies where, as here, the grants are made in “legislation of 
Congress designed to aid the common schools of the States 
** *” Such legislation, the Supreme Court has held, “is. 
to be construed liberally rather than restrictively.”" In 
view of the fact that under this canon of construction the 


‘burden lies upon Interior to demonstrate that the construc- 


tion of the statute adopted in Opinion M-36645 is correct, the: 
mere dictionary definition of “producible,” 2.e., “capable of 
being produced,” goes far toward establishing the soundness: 
of the contrary construction advanced in the earlier Opinion 
M-36626. The minerals in question here are, of course, not. 
now capable of being produced except in the sense that it 
is now physically and financially feasible to take steps that 
will result in the production of such minerals at some future: 
time. | 

This view of the statute is reinforced by the fact that the 
presence of minerals in paying quantities, equated in the 
opinion of the Solicitor with minerals that are in a “pro- 
ducible” status, is described in terms of “valuable deposits” 
in other statutes dealing with the public lands.’2 The infer- 
ence is strong that if Congress desired to invoke this concept,. 


° Letter from Interior to House Committee on Interior and Insular: 
Affairs, dated June 16, 1958, H. Rept. 2347, 85th Cong., 2d sess., p. 5. 
- Transcript of hearings of July 22, 1958, on S. 2517 and H.R. 12117 
of the Public Lands Subcommittee of the House Committee on Interior- 
and Insular Affairs (not printed) ; S. Rept. 1735 and H. Rept. 2347, 
85th Cong., 2d sess. ; 104 Cong. Rec. 11921-22, 18289-90. 

"Wyoming v. United States, 255 U.S. 489, 508 (1921). 

* See e.g., 30 U.S.C. 223, 262, 272, 2738, 282, and 283. 
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it would not have used the new term “producible” but would 
have employed the standard language. 

Moreover, beyond these general considerations, it appears 
from an analysis of the effect of the statute that the construc- 
tion of it advanced by the Solicitor is at variance with the 
manifest intent of Congress to authorize the States to select 
' gome mineral lands which are subject to lease. It 1s, of 
course, a basic rule of statutory interpretation that a con- 
struction which has the effect of making a statute meaning- 
less should be avoided if at all possible. An analysis of the 
statutes governing the granting of mineral leases on public 
lands, to which I now turn, shows that no lands subject to 
lease for the production of potash and other solid minerals 
would be available for selection under Interior’ s construction 
of 2276 RS. 

The statutes applicable to the granting of leases for ex- 
ploitation of oi] and gas vary from those relating to the ex- 
ploitation of solid minerals. Exploration for oil and gas is 
allowed by means of noncompetitive leases in cases where the 
lands are not within any known geologic structure of a pro- 
ducing oil or gas field. Where a known structure of this 
nature exists, leases are granted by competitive bidding." 
The exploitation of potash and certain other minerals is 
handled in a somewhat different manner. Exploratory op- 
erations designed to establish the existence of mineral de- 
posits of a quantity and quality sufficient to justify commer- 
cial exploitation are licensed by a prospecting permit. A 
lease for such exploitation may not be granted until it ap- 
pears that deposits of this kind have been found. Thus, 
where a permit has been issued in the case of potash lands, 
the permittee may obtain a lease upon a showing that “valu- 
able deposits * * * has [sic] been discovered by the per- 
mittee * * * and that such land is chiefly valuable there- 
for.” “Lands known to contain valuable deposits” of potash 
which are not covered by permits or leases are subject to 
lease by advertisement, competitive bidding or other methods 
fixed by general regulation.‘* A comparison of these leasing 


* Section 17 of the act of February 25, 1920, c. 85, 41 Stat. 487, 443, as 
amended, 30 U.S.C. 226. 

44 Sections 1-3 of the act of February 7, 1927, c. 66, 44 Stat. 1057, as. 
amended, 30 U.S.C. 281-283. 
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methods shows that the noncompetitive oil and gas lease— 
t.€., one granted where there is not a known geologic struc- 
ture—corresponds to the prospecting permit granted for a 
search for potash. The competitive oil and gas lease cor- 
responds to the mineral lease for potash. 

The second restriction contained in 2276 R.S., as amended, 
provides that lands on a known oil and gas structure may 
not be selected by way of indemnity unless the base lands 
are on such a structure, thus severely limiting the possibility 
of selections where there is a competitive oil and gas lease. 
2276 R.S., therefore, leaves outside the scope of the third 
restriction, and open for indemnity selections so far as oil 
and gas are concerned, mainly lands subject to noncompeti- 
tive leases, sometimes called “wildcat” leases. This scheme 
as to oil and gas lands was enacted deliberately and, when 
considered with the example given by Interior in proposing 
the addition of the word “producible” to the third restric- 
tion,’® makes evident a congressional policy to restrict the 
number of indemnity selections of known oil and gas lands. 

Neither the 1958 amendment to 2276 R.S. nor anything in 
the legislative history manifests a parallel policy as to potash 
or other solid minerals. More particularly, there is no indi- 
cation in the third restriction or in its history that Congress 
intended in the case of those minerals to authorize only the 
selection of lands subject to a permit—the equivalent of a 
“wildcat” oil and gas lease—and to exclude leased lands. Yet 
it is just this result which is reached in Opinion M-36645, 
for the'word “producible” is there construed to forbid indem- 
nity selections where “mineral lands * * * are subject to 
lease or permit and * * * are known, * * * to contain a 
valuable and accessible deposit of mineral in such quantity 
and of such quality as to warrant the expenditure of funds 
for its extraction and production.” Since only lands which 
are known to contain valuable deposits of potash may be 
leased for the extraction of that mineral and, as a practical 
matter, leases will be obtained only where the expenditure of 
funds is warranted, this construction of the statute would 
exclude from indemnity selection all lands leased for the 
mining of potash. To repeat, I find neither a specific statu- 


* Page 4, supra. 
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tory provision nor a legislative record on which to base such 
exclusion. 

For the foregoing reasons I have concluded that the stand- 
ard set forth in Opinion M-36645 is not valid and that the 
one set forth in Opinion M-36626 should be retained. In my 
view, lands leased for the extraction of potash are not in a 
“producible status,” and ineligible for an indemnity selec- 
tion, until the mineral has been or can be extracted in com- 
mercial quantities. This view is consistent with Interior’s 
regulation pertaining to the third restriction of 2276(a) 
R.S.2¢ After stating the gist of the restriction, the regulation 
continues as follows: “It [the law as set forth in 2275 and 2276 
R.S.]| permits the selection of lands withdrawn, classified, 
or reported as valuable for coal, phosphate, nitrate, potash 
* * * if such lands are otherwise available for, and subject 
to, selection * * *.” [Italics added.] Accordingly, I am 
of the opinion that inasmuch as the State of Utah filed the 
applications for selection pending in Interior prior to.a 
time when potash could be mined from the selected lands, 
2276(a)(8) R.S. does not bar your approval of those 
applications. 

Although I believe that the legislation enacted in 1958 
must be construed as indicated above, it 1s also my convic- 
tion, based on my study of this matter, that Congress did 
not foresee and evaluate the effect of this legislation upon 
lands containing solid minerals. As it now reads, the statute 
provides a means whereby some of the States could be per- 
mitted to select, by way of indemnity, all public lands within 
their borders which are found from time to time to contain 
valuable deposits of such minerals. I am advised that the 
potential impact of the statute upon revenues, primarily 
those used in the Federal reclamation fund, is very sub- 
stantial, and the wisdom and fairness of such a diversion of 
funds seems open to question. Accordingly, you may wish 
to bring the facts to the attention of the appropriate com- 
mittees of Congress together with your recommendation as 
to whether remedial action is required. 

In the meantime, your attention is invited to the fact that 
under section 7 of the Taylor Grazing Act (438 U.S.C. 315f), 


* 43 C.F .R. 270.1(¢). 
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you have discretion to determine whether particular lands 
should be made available for selection under section 2275 
of the Revised Statutes. That discretion has, of course, al- 
ready been exercised in the present case. However, you may 
wish to take appropriate action under the Taylor Grazing 
Act as to future cases in order to prevent further selections 
from being made by the States, at least pending further 
consideration of this matter by the Congress. 


Sincerely, 
ROBERT F. KENNEDY. 


AGENCY FOR INTERNATIONAL DEVELOPMENT GUARAN- 
TIES UNDER THE FOREIGN ASSISTANCE ACT OF 1961, AS 
AMENDED 


Unrestricted guaranties issued by the Agency for International De- 
velopment under section 221(b) or 224 of the Foreign Assistance 
Act of 1961, as amended (22 U.S.C. 2181-2184), are general obliga- 
tions of the United States, and the full faith and credit of the 
United States is pledged to their redemption. 

The pledge of the full faith and credit of the United States to an 
unrestricted guaranty, other than an informational media guaranty, 
issued by a foreign aid agency of the Government which preceded 
the Agency for International Development is evidenced by the pro- 
visions of the Foreign Assistance Act of 1961, as amended. 


May 9, 1963. 
Tu Present. 

My bear Mr. Presiwent: I have the honor to comply with 
your request for my opinion upon the question submitted by 
the Administrator of the Agency for International Develop- 
ment (AID) relative to the investment guaranties issued by 
that Agency and its predecessors. _The Administrator’s ques- 
tion is whether the full faith and credit of the United States 
is pledged by those guaranties. 

Title III of the Foreign Assistance Act of 1961, as 
amended? (hereinafter referred to as “the act”), 1s the most 
recent of a number of congressional enactments providing 
for the issuance of investment guaranties by the Government 
as part of its foreign aid program. Sections 221(b) and 224 
of Title III? authorize the President, in certain cases, to 
issue guaranties to United States citizens and enterprises 
in respect of investments they make in countries and areas 
friendly to the United States.® 

175 Stat. 429-432, as amended by Public Law 87-565, 76 Stat. 256-257 ; 22 
U.S.C. 2181-2184. 

922 U.8.C. 2181(b), 2184. 

Title III, which is administered by AID pursuant to delegations of au- 
thority in Hxecutive Order 10972 of November 8, 1961, 26 F.R. 10469, and 


State Department Delegation of Authority No. 104 of November 8, 1961, 26 
F.R. 10608, imposes various restrictions on the guaranty program, including, 
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Two years ago, in an opinion requested by AID’s imme- 
diate predecessor, the Development Loan Fund, I advised 
you that guaranties issued by the Fund under section 202 (b) 
of the Mutual Security Act of 1954, as amended,‘ were 
backed by the full faith and credit of the United States.° I 
made the following statement in that opinion : ° 

“A series of opinions of the Attorney General issued be- 
tween 1953 and 1959 has established that a guaranty by a 
Government agency contracted pursuant to a congressional 
grant of authority for constitutional purposes is an obliga- 
tion fully binding on the United States despite the absence 
of statutory language expressly pledging its ‘faith’ or ‘credit’ 
to the redemption of the guaranty and despite the possibility 
that a future appropriation might be necessary to carry out 
such redemption. Thus it must be held that unless sterilized 
by some other provision in its governing statute, the Fund 
is enabled by * * * section 202(b) to beget general obliga- 
tions of the United States * * *.” (Footnotes omitted.) 
Similarly it must be held here that guaranties issued by AID 
under sections 221(b) and 224 of the act are backed without 
reservation by the United States unless the act elsewhere 
provides to the contrary. 

I find nothing in the act to negate the full lability of the 
Government on an AID guaranty and, moreover, find affir- 
mation of such liability in the legislative histories of the act 
and the Foreign Aid and Related Agencies Appropriation 
Act, 1963.’ 

Section 222(d) of the act, as it originally became law in 
1961,° provided that 

“(d) Any payments made to discharge liabilities under 
guaranties issued under [Title III and prior statutes] * * * 
shall be paid first out of funds specifically reserved for 


among others, limitations on the total amount of guaranties which may be 
issued with respect to the various risks insured against and requirements as 
to reserves to be maintained in connection with guaranties. In asking the 
question under consideration here, the Administrator of AID has, of course, 
presupposed that any guaranties made by his agency which the United States 
might be called upon to honor under Title III will have met the standards and 
limitations prescribed by that and any other applicable statute. 

*68 Stat. 832, as amended, 71 Stat. 357, 72 Stat. 262, 73 Stat. 248, 74 Stat. 
135. This legislation was repealed: by sec. 642(2) of the act, 75 Stat. 460. 

542 Op. A.G. 21. 

SId., pp. 3—4. 

7P.L. 87-872, 76 Stat. 1163. 

875 Stat. 431, 22 U.S.C. 2182(d). 
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such payment * * *, and thereafter shall be paid out of 
fees [charged under Title III and prior statutes] * * * as 
long as such fees are available, and thereafter shall be paid 
out of funds, if any, realized from the sale of currencies or 
other assets acquired in connection with any such guaranties 
as long as such funds are available, and finally shall be paid 
out of funds realized from the sale of notes issued [to the 
Treasury under prior statutes] * * *,as amended.” (Italics 
added. ) 

It will be seen that section 222(d), read literally, restricted 
the ultimate liability of the United States to the total of the 
funds described in the section. AID so construed the sec- 
tion, and its contracts of guaranty expressly provided that 
the Government was not obligated to make payments beyond 
such amounts.® 

In 1962 AID recommended that a new provision, desig- 
nated as section 222(f), be added to the act as follows: 

“(f) There is hereby authorized to be appropriated to 
the President for use beginning in the fiscal year 1963 to 
carry out the purposes of this title not to exceed $100,000,000 
which shall remain available until expended.” AID also 
recommended that section 222(d) be amended by insert- 
ing the following before the period at the end thereof: 
“, and out of funds made available pursuant to this title”. 1° 
These modifications, which would have increased the amount 
of reserves underlying AID guaranties by $100,000,000, were 
designed to raise the ceiling on the aggregate amount of 
the various kinds of guaranties authorized for issuance." 

The proposed amendments, which obviously continued the 
basis for construing section 222(d) as setting forth a limit on 
the Government’s liability, although at a level $100,000,000 


® Testimony of Seymour M. Peyser, Assistant Administrator, AID, at hear- 
ings before a House Subcommittee on Appropriations, 87th Cong., 2d sess., on 
Foreign Operations Appropriations for 1963, part 3, pp. 861-862, and at hear- 
ings before the Senate Appropriations Committee, 87th Cong., 2d sess., on 
Foreign Assistance and Related Agencies Appropriations for 1963, p. 474. 
For an expression of the view that the full faith and credit of the United States 
was, nevertheless, invoked, see statements of Representative John J. Rhodes, 
of Arizona, in the cited House Subcommittee hearings, pp. 907-908. 

10 §. 2996, 87th Cong., 2d sess. 

41 Hearings before the Senate Foreign Relations Committee, 87th Cong., 2d 
sess., on the Foreign Assistance Act of 1962, pp. 13, 222-2238; S. Rept. 1535, 
87th Cong., 2d sess., p. 18; Hearings before the House Foreign Affairs Com- 
mittee, 87th Cong., 2d sess., on the Foreign Assistance Act of 1962, part I, 
pp. 16-17, part II, pp. 356-357, 359-360, part III, p. 417; H. Rept. 1788, 
87th Cong., 2d sess., p. 11. 
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higher than before, were passed by the Senate. However, the 
House, without altering the amendment to section 222(d), 
substituted a new section 222(f) for the Senate provision, 
as follows: * 3 

“(f) There is hereby authorized to be appropriated to the 
President such amounts, to remain available until expended, 
as may be necessary from time to time to carry out the pur- 
poses of this title.” This language, with one minor change, 
and the amendment to section 222(d) became law.*® 

The House action on section 222(f) was predicated upon 
the discovery that the use of the $100,000,000 figure in the 
Senate version might actually prevent the total amount of 
the guaranties authorized by Title III of the act from reach- 
ing the level permitted elsewhere in the title.* Thus, the 
final adoption of section 222(f) without a specific ceiling 
was not prompted by considerations relating to the extent 
to which the Government stands back of an AID guaranty. 
However, it is plain that the enactment of a continuing au- 
thorization for appropriations in whatever amounts might 
be needed, coupled with the amendment of section 222(d) 
expressly making those appropriations available for the 
payment of guaranties, served to eliminate from section 
222(d) any obstacle it formerly presented to a call upon 
the Government’s full faith and credit. 

This understanding of the effect of the two amendments 
to section 222 was quickly manifested in Congress. AID 
requested an appropriation of $180,000,000 under the au- 
thorization given in section 222(f). In recommending a 
reduction to $80,000,000, the amount ultimately appro- 

2108 Cong. Rec. 12245 (daily ed., July 11, 1962). 


%P.L. 87-565, section 104(b)(1), (2), 76 Stat. 257; 22 U.S.C. 2182(d), 
(f). 

14 See n. 12, supra. 

% The statutory scheme thus enacted closely parallels the one considered in 
41 Op. A.G. 493. There the statute under examination was the Transportation 
Act of 1958, 72 Stat. 568, which empowered the Interstate Commerce Commis- 
sion to make guaranties of loans to railroads and provided for payments under 
such guaranties to be made by the Secretary of the Treasury ‘from funds * * * 
authorized to be appropriated in such amounts as may be necessary for the 
purpose of carrying out the provisions of’ the statute. The Attorney General 
concluded in that opinion, at p. 406. that the existence of an appropriation to 
meet a guaranty obligation which may have to be paid is not a condition of the 
Interstate Commerce Commission's authority to incur such an obligation and 
that once incurred, the obligation is binding on the United States. See also 41 
Op. A.G. 363, 370, and 41 id. 424, 431-433. 
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priated,?* the House Committee on Appropriations pointed 
out, among other things, that the past loss experience dis- 
closed no need for the requested sum, that the Government 
has large contingent liabilities under other programs with- 
out reserve funds to assure payment, “because the Govern- 
ment’s word is the assurance,” and that, if it proved neces- 
sary, a future request for appropriations above the 
$30,000,000 “would receive appropriate consideration in view 
of the contractual relationship existing between the investor 
and the Federal Government.” * (Italicsadded.) The Sen- 
ate Appropriations Committee also proposed that the amount 
sought by AID be lowered, commenting as follows: 1* “Since 
the general credit of the United States may now be obligated 
by investment guaranties, the recommended reduction should 
not diminish the value of an investment guarantee to any 
investor.” (Italics added.) 

Section 222(f) and section 222(d), as amended, do not, 
by their terms, place any limit on the Government’s lability 


under AID guaranties. Other provisions of the act are free 


of any such limit, and the legislative history outlined above 
supports the view that the Government’s liability is com- 
plete. Accordingly, I have come to the conclusion here, 
paralleling my conclusion with respect to Development Loan 
Fund guaranties issued under section 202(b) of the Mutual 
Security Act of 1954, as amended,’* that unrestricted guaran- 
ties which have been or may hereafter be issued by AID un- 
der sections 221(b) and 224 of the Foreign Assistance Act of 
1961, as amended, are general obligations of the Government ; 
that, in other words, the full faith and credit of the United 
States is pledged to their redemption. 

The sources of funds which are listed in section 222(d) of 
the act as being available for the satisfaction of AID guar- 
anties are also available, by the terms of the section, for the 
satisfaction of outstanding guaranties issued by foreign aid 
agencies which preceded AID. These existing commitments 
consist of guaranties contracted under sections 202(b) and 

ws PL. 87-872, Title I, 76 Stat. 1163. 

17 A. Rept. 2410, 87th Cong., 2d sess., pp. 11-12. 

1S. Rept. 2177, 87th Cong., 2d sess., p. 6. See also remarks ef Secretary 
of State Dean Rusk, Senate Appropriations Committee Hearings, n. 9, supra, at 
p. 777, and of Representative Otto HD. Passman, of Louisiana, 108 Cong. Rec. 


190338—84 (daily ed. September 20, 1962). 
19 See n. 5, supra. 
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413(b) (4) of the Mutual Security Act of 1954, as amended,” 
and section 111(b)(3) of the Economic Cooperation Act 
of 1948, as amended,”* exclusive of informational media 
guaranties. Inasmuch as the 1962 amendments to section 
222 of the act apply to these outstanding guaranties, I find 
for that reason alone, in addition to any others which may 
exist,?? that they are backed by the full faith and credit of 
the United States. 
Respectfully, 
ROBERT F. KENNEDY. 


20 See n. 4, supra; 68 Stat. 846—848, as amended. 

Pl 62 Stat. 144, as amended. 

22In the case of the Development Loan Fund guaranties issued under sec- 
tion 202(b) of the Mutual Security Act of 1954, as amended, see Op. A.G., 
n. 5, supra. 


NONAPPLICABILITY OF THE FOREIGN DREDGE ACT TO THE 
VIRGIN ISLANDS 


Dredging performed by or from vessels on navigable waters is mari- 
time trade, and is coasting or coastwise trade when performed in 
domestic navigable waters. 

The foreign dredge act of May 28, 1906, c. 2566, 34 Stat. 204 (46 U.S.C. 
292), which prohibits a foreign-built dredge from engaging in dredg- 
ing in the United States unless documented as a vessel of the United 
States, is both a navigation and a coastwise law of the United 
States. As a coastwise law it is designed to protect American-built 
and American-documented ships from foreign competition in the 
domestic or coastwise trade. 

In order to attract foreign shipping to the Virgin Islands rather than 
discourage it, the 1939 amendment to section 4 of the Organic Act 
(48 U.S.C. 1405¢c) freed the Virgin Islands from the application of 
the coastwise and other navigation laws of the United States, except 
as the President might find it necessary in the public interest to 
apply any such. 

By Executive Order 9170 of May 21, 1942, 7 F.R. 3842, the President, 
in the interest of national defense, applied some of the navigation 
and vessel inspection laws of the United States to the Virgin Is- 
lands but specifically excepted the coastwise laws. 

The foreign dredge act of May 28, 1906, supra, was not applied by 
Executive Order 9170, and does not now apply, to the Virgin 


Islands. 
Aveust 7, 1968. 


THe PRESIDENT. 

My pear Mr. Presipent: I have the honor to respond to 
your request for an interpretation of Executive Order 9170 
of May 21, 1942, “Making Certain Navigation Laws of the 
United States Applicable to the Virgin Islands.” 7 F-.R. 
3842 (1942); 48 U.S.C. 1405c note. A copy of the order is 
attached as Appendix A. 

A 1939 amendment of section 4 of the Organic Act of 
the Virgin Islands (1936), 48 U.S.C. 1405c, conferred power 
on its Legislative Assembly to enact navigation, boat inspec- 
tion, and safety laws, but reserved to the President authori- 
ty to make applicable to the Virgin Islands such of the nav- 
igation, inspection, and coastwise laws of the United States 
as he may find necessary in the public interest. For reasons 
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discussed infra, this form of legislation had been recom- 
mended by the Legislative Assembly, and in response to its 
further request the President issued Executive Order 9170 
making applicable to the Virgin Islands “all of the naviga- 
tion and vessel inspection laws of the United States” except 
“the coastwise laws of the United States” and three other 
classes of exceptions which are not relevant to the question 
you have raised. That question is whether the act of May 28, 
1906 (sometimes called section 292 herein), which prohibits 
a foreign-built dredge from engaging in dredging in the 
United States unless documented as a vessel of the United 
States, applies to the Virgin Islands as one of the unexcepted 
“navigation and vessel inspection laws of the United States” 
under the Executive order, or whether it 1s one of the “‘coast- 
wise laws” excepted from the order and does not apply to 
the Virgin Islands.’ 

It is my view that the 1906 act, 46 U.S.C. 292, is both a nav- 
igation law and a coastwise law of the United States. Be- 
cause it is a coastwise law, it is not made applicable to the 
Virgin Islands by Executive Order 9170 and is not part of 
the body of law continued in force for the Virgin Islands by 
the Revised Organic Act of 1954. This conclusion is based 
upon the meaning ordinarily attributed to the terms “nav- 
igation” and “coastwise” laws, the history of the 1906 act, 
and the purposes intended to be served by the 1939 amend- 


234 Stat. 204, 46 U.S.C. 292. The first section of the act, which has been 
codified, reads: 

“A foreign-built dredge shall not, under penalty of forfeiture, engage in 
dredging in the United States unless documented as a vessel of the United 
States.”” The second section of the act, which was omitted from the code 
as special only, provided for documenting as vessels of the United States five 
named foreign-built dredges engaged in, or intended for, dredging in Galveston 
harbor under then existing public works contracts. 

2 Assuming that the 1906 act is a navigation law, the question can no longer 
be resolved by amendment of Executive Order 9170 because of section 8(c) 
of the Revised Organic Act of the Virgin Islands (1954), 68 Stat. 501, 48 
U.S.C. 1574(c). That provision continued in force, unless Congress should 
otherwise provide, the laws of the United States applicable to the Virgin 
Islands on July 22, 1954, including those which were applied under the 1936 
Organic Act. 

® The pertinent provision is cited and described in note 2, supra. Because 
we find that section 292 is a navigation and coastwise law, and is, therefore, 
not applicable to the Virgin Islands under section 4 of the Organic Act (as 
amended in 1939, 48 U.S.C. 1405c) unless it were specifically made so by the 
President, there is no need to consider whether section 292 would have general 
applicability to the territories, including the Virgin Islands, under the rule 
of such cases as Puerto Rico v. The Shell Oo,, 302 U.S. 253 (1987), and 
Vermilya-Brown Co. v. Connell, 335 U.S. 877 (1948). 
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ment of section 4 of the Organic Act of the Virgin Islands 
and by Executive Order 9170.* 


NAVIGATION AND COASTWISE LAWS 


The term “navigation laws” (or “navigation and vessel in- 
spection laws’) is not expressly defined in the statutes here 
in question. It appears to be quite comprehensive in scope. 
Bouvier is cited as having defined navigation as “whatever 
relates to traversing the sea in ships.” Brookhavenv. Smith, 
90 N.Y.S. 646, 651, 98 App. Div. 212 (1904). “Navigation,” 
said the court in Hawn v. American S.S. Co., 107 F. 2d 999, 
1000 (C.A. 2, 1989), “does not cease when the ship is in dry- | 
dock for repairs, awaiting new business.” “Navigation” in- 
cludes shipping and the conduct of ships generally, Pollock 
v. Cleveland Shipping Co., 47 N.E. 582, 583 (Ohio, 1897) ; 
the management of ships, Zhe Ada O., 27 F. 2d 906, 907 (S.D. 
Texas, 1928) ; and is not confined to the moving of a vessel 
from one port to another for purposes of transportation of 
goods or passengers, United States v. Monstad, 134 F. 2d 
986 (C.A. 9, 1943). | 

Thus, as a general proposition, the navigation laws, or the 
navigation and vessel inspection laws, of the United States 
largely appear in the provisions of law codified under title 
46 U.S.C. (Shipping) and title 33 U.S.C. (Navigation and 
Navigable Waters), which include the definition of “vessel” 
in 1 U.S.C. 3. 

Specifically, 46 U.S.C. 292 would appear to be classified 
as a navigation law. Dredges ere considered vessels in ad- 
miralty jurisdiction, even if they have no motive power of 
their own, Hillis v. United States, 206 U.S. 246, 259 (1907) ; 
The Alligator, 161 F. 37, 39 (C.A. 3, 1908). They are “ves- 
sels subject to the ordinary rules relating to navigation,” Zhe 
Kennebec, 167 F. 847, 855 (S.D.N.Y., 1908) ; Jn re Eastern 
Dredging Co., 188 F. 942 (D. Mass., 1905); Zhe City of 


The conclusion reached will enable the Government of the Virgin Islands 
to obtain a favorable revision of its obligation to provide reimbursement to a 
contractor for the cost of dredging a deep water channel in the harbor of 
St. Croix. The Department of che Interior advises that the present obligation 
is not to exceed $3 million b-.i, if it is permissible to use foreign dredges, the 
contractor has indicated willingness, based upon bids taken, to reduce the 
maximum obligation from $: million to $2.5 million. 

5To same effeet, see Cc' umbo v. Cape Cod 8.8. Co., 128 F. 2d 991, 995 
(C.A. 1, 1941), | . 
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Birmingham, 138 F. 555 (C.A. 2, 1905). Dredges are not 
subject to city inspection and license ordinances, Los Angeles 
v. United Dredging Co., 14 F. 2d 364, 365 (C.A. 9, 1926). 
They are subject to the statutory lens on vessels for supplies 
and wages, Butler v. Hillis, 45 F. 2d 951, 955 (C.A. 4, 1930) ; 
The Hurricane, 2 F. 2d 70,72 (E.D. Pa., 1924). An injured 
worker on a dredge is a seaman who may libel the vessel for 
injury caused by alleged unseaworthiness, Kibadeaua v. 
Standard Dredging Co., 81 F. 2d 670, 673 (C.A. 5, 1936), 
cert. denied, 299 U.S. 549. | 

In short, a dredge, even if it has to be towed, is a ship in 
navigation, Gahagan Construction Corp. v. Armao, 165 F. 2d 
301, 305 (C.A. 1, 1948), cert. denied, 333 U.S. 876. Hence 
a law such as 46 U.S.C. 292, limiting the vessels which may 
engage in dredging operations in the United States, is in the 
general parlance of the statutes a navigation law. 

But section 292 is a navigation law which is also a coast- 
wise law. While not a term defined in the statutes, the 
coastwise laws refer to the laws regulating the coastwise or 
coasting trade. The terms coastwise trade and coasting 
trade * describe vessels engaged in domestic trade or plying 
between port and port in the United States, as distinguished 
from vessels engaged in foreign trade or plying between a 
United States port and a port of a foreign country. Belden 
v. Chase, 150 U.S. 674, 696-697 (1893). ‘“Coastwise indicates 
vessels engaged in the domestic trade * * * as contradistin- 
guished from those engaged in foreign trade.” Petition of 
Canadian Pacific Railway Co., 278 F. 180, 202-203 (W.D. 
Wash., 1921). Coastwise trade includes not only a voyage 
between two States, Gibbons v. Ogden, 9 Wheat. 1, 214 
(1824), but trade on a navigable river wholly within one 
State, Ravesies v. United States, 37 F. 447, supra, quoting 
and adopting opinion of Chief Justice Savage in North River 
Steamboat Co. v. Livingston, 3 Cow. 713, 747 (N.Y. 1825). 

Trade and commerce, in connection with navigation, is not 
only transportation of passengers and goods.’ A dredge is 

¢“Coastwise trade” and “coasting trade” as used in the United States 
statutes are synonymous. Ravesies v. United States, 37 F. 447 (C.C. 
Ala., 1889). | 

7 “Trade” and “commerce’”’ embrace every phase of commercial and business 
activity and intercourse. Jordan v. Tashiro, 278 U.S. 123, 127-128 (1928) ; 


Asakura v. Seattle, 265 U.S. 332, 342 (1924) ; Gibbons v. Ogden, 9 Wheat. 1, 
189, supra. 
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engaged in commerce, Saylor v. Taylor, 77 F. 476, 477 (C.A. 
3, 1896). “The shovel is devoted to the purpose of deepening 
the channels of navigable water, an occupation in itself in- 
cident to navigation * * *. Thedredge * * * is adapted to 
be an instrument of transportation on navigable water, and 
was used in naval transportation when she transported from 
place to place the steam-shovel and engine, and maintained 
the same afloat on navigable water, while being used for the 
purpose of deepening channels.” Zhe Pioneer, 30 F. 206, 
207 (E.D.N.Y., 1886), holding that a steam dredge, notwith- 
standing its lack of self-propulsion, was a vessel within the 
definition of 3 Revised Statutes (1 U.S.C. 3) (“every de- 
scription of water-craft or other artificial contrivance used, 
or capable of being used, as a means of transportation on 
water”), and subject to a maritime lien for supplies.® 

In The International, 89 F. 484, 485 (C.A. 3, 1898), the 
court held that a dredge, while not intended for or adapted 
to the carriage of merchandise or passengers and not pos- 
sessing the power of self-propulsion except to an inadequate 
extent through use of the steam shovel or dipper as a paddle, 
was nevertheless a water craft capable of being used as a 
means of transportation on water. The accompanying scows 
also were water craft. It was immaterial, said the court, 
that the scows were laden with mud from the shovel or scoop 
of the dredge instead of ordinary merchandise, for equally 
with the dredge they were vessels within 3 B.S. (1 U.S.C. 3), 
supra, and together render a “valuable maritime service.” ® 

Hence dredging combines a maritime service and trans- 
portation by water, which can be performed in foreign or 


6 And see Norton v. Warner, 321 U.S. 565, 571 (1944), holding that a barge 
without motive power is within this definition of a vessel, citing and relying 
upon the dredge cases, In re Eastern Dredging Co., 138 F. 942 (1905) ; Los 
Angeles v. United Dredging Co., 14 BF. 2d 364 (1926); and Ellis v. United 
States, 206 U.S. 246, 256 (1907), supra. 

® And see The Alabama, 22 F. 449 (S.D. Ala, 1884), holding that the scows 
and dredge used in deepening channels of navigation and towed loaded with 
earth to the dumping grounds and back unloaded, are, in law, one vessel, whose 
business is largely navigation and water transportation, within the admiralty 
jurisdiction; Standard Dredging Co. v. Barnalla, 158 Va. 367, 163 S.E. 367 
(1932), holding that a tugboat doing dredging in Hampton Roads was a vessel 
making ‘Coasting voyages’’; Gordon v. Blackton, 117 N.J.L. 40, 186 A. 689 
(1936), holding that a tugboat plying in and about the Hudson River was 
engaged in the coastwise trade. 
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domestic trade. When performed domestically it is de- 
scribed as coastwise trade. 

The only case which might be regarded as holding other- 
wise 18 (Dredge) Maracaibo, Standard Dredging Co. v. 
United States, 1936 Am. Maritime Cases 221 (Customs Court 
8d Div., 19386), which turned on the interpretation of a 
Tariff Act provision levying a 50% duty on the cost of labor 
for repairs made in a foreign country upon a vessel docu- 
mented under our laws to engage in the foreign or coasting 
trade. The dredge Maracaibo was so documented and under- 
went repairs in a foreign port, but a divided court held that 
the dredge was not subject to the duty because it was not 
engaged in “trade” within the meaning of the Tariff Act 
provision. Over the Government’s opposition it was held 
that “trade” as used in the provision signified essentially 
common carriage of commodities or people. 
| At most, the Maracaibo decision would appear to have the 
limited effect of construing the Tariff Act provision. It can 
hardly be regarded as an authoritative or even persuasive 
precedent for narrowing the broad meaning given by the 
cases, supra, to “trade” or “foreign or coasting trade” under 
the shipping and navigation laws. Afaracaibo made no refer- 
ence to these cases, and in turn it has been ignored by the 
later court decisions. Thus in Gardner v. The Danzler, 281 
F. 2d 719 (C.A. 4, 1960), the court held that a dredge per- 
forming operations in inland waters from the District. of 
Columbia to Charleston, South Carolina, was in coastwise 
trade, exempt from the statutes making provisions for crews 
on ships engaged in foreign trade. Likewise in Cotter v. The 
Lucinda Clark, 94 F. Supp. 264 (E.D. Mo., 1950), the court 
held that a motor vessel engaged only in harbor work in and 
about the harbor of St. Louis, Missouri, was in the coastwise 
trade.?° 

The overwhelming judicial view, the Maracaibo decision 
notwithstanding, 1s that dredging performed by or from ves- 
sels on navigable waters is maritime trade, and is coasting 
or coastwise trade when performed in domestic navigable 
waters. 

10In a number of the litigated cases in addition to Maracaibo, supra, the 
dredges have had coasting trade licenses, for example in Aibadeaugw v. Stand- 


ard Dredging Co., supra, 81 F. 2d 670 (C.A. 5, 1936), cert. denied, 209 U.S. 
549, indicating an administrative view of the nature of the dredging business. 
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THE FOREIGN DREDGE LAW OF 1906 


That the 1906 law, limiting the vessels which may engage 
in domestic or coastwise dredging, was an addition to the 
coastwise laws is evident from its history. The legislation 
developed out of the controversy in the early 1900's over 
dredging in the harbor of Galveston, in connection with 
large scale public works improvements. The contractors 
were using dredges built in Holland, which were ocean-going 
vessels of considerable capacity, navigated and propelled by 
steam. American ship-building interests protested that they 
were being hurt, that the same kind of dredges had been 
built in the United States, and that their shipyards could 
turn out dredges of the same capacity and efficiency as those 
of foreign manufacture." 

Before enactment of the legislation, the proponents of pro- 
tection for the domestic ship-building industry had urged 
invoking the penalties of existing law against the foreign 
dredges, contending “that the use of the dredge is contrary 
to the spirit of the law which restricts the coasting trade to 
vessels of the United States and is prohibited by law.” ” 
The difficulty was that the provision to which they pointed, 
R.S. 4847," was cast in terms that “no merchandise shall be 
transported by water * * * from one port of the United 
States to another port of the United States * * * in another 
vessel than a vessel of the United States.” The then Acting 
Attorney General concluded that this language was not broad 
enough to apply to vessels employed as these dredges were.** 

In commenting upon and supporting the proposed legis- 
lation, the then Commissioner of Navigation agreed that 
R. Stat. 4847 did not cover the Galveston case, but expressed 
the view that allowing foreign-built dredges to come over 

118. Rept. 2384, 59th Cong., 1st sess. (April 1906), pp. 1-2, which includes 
at length H. Rept. 1341, 59th Cong., 1st sess. (Feb. 1906), both on H.R. 395, 
59th Cong., 1st sess., which became P.L. 185, approved May 28, 1906, 34 Stat. 
204, 46 U.S.C. 292. 

eae provision was contained in the act of February 17, 1898 (former 
46 U.S.C. 290). The current provision is 46 U.S.C. 883. 

14§. Rept. 2384, supra, p.1. The contrary argument was not without exist- 
ing support in cases such as The International, 89 F. 484, 485 (C.A. 3, 1898), 
supra, and McMaster v. One Dredge, 95 F..832 (D. Oregon, 1899), which had 
held that dredges and their scows were vessels designed among other things 


for transportation of material which might be mud and sand and gravel 
which they dug from a river bottom. 


196 Foreign Dredge Act—Virgin Islands 


and take the domestic dredging business (at an additional 
cost to them of only $1 per ton in alien tonnage taxes) ap- 
peared to violate “the spirit of our laws” though not the 
letter.*5 The laws with which he was concerned were the 
coastwise laws which purported to provide protection for 
American shipping by excluding foreign shipping from per- 
formance of domestic maritime business. 

In consequence, Congress added to this body of laws the 
provision of the 1906 act that a foreign-built dredge shall not, 
under penalty of forfeiture, engage in dredging in the United 
States unless documented as a vessel of the United States. 
Said the Committee: 

“The purpose of this legislation is the protection of Ameri- 
can shipyards, American shipping, and American labor 
against foreign competition. There is no law at the present 
time covering the subject, and nothing prevents foreign-built 
dredges from entering our harbors and engaging in work 
upon the payment of tonnage dues only * * *. 

“In view of the policy we have adopted in protecting, so 
far as is possible and just, American industries and American 
labor, we think such protection should be extended over the 
work in our rivers and harbors, and -American industries 
promoted thereby rather than foreign interests.” 6 

The protective coastwise laws were thus augmented. 


SECTION 4, VIRGIN ISLANDS ORGANIC ACT 


When Congress enacted the Organic Act of the Virgin 
Islands in 1936 (49 Stat. 1808), section 4 included a provi- 
sion that all laws of the United States “for the preservation 
of the interest of navigation and commerce shall apply to the 
Virgin Islands.” 

By 1939 it was apparent that the restrictions which this 
provision imposed on the commerce of the Islands were hurt- 
ing the local economy. There was a need to suspend the 


15 “Diligent search fails to disclose any act under which a specific penalty 
may be imposed.” S. Rept. 2384, supra, p. 3. 

16 Td. pp. 2-3. Those who thought that the foreign-built dredges at Galveston 
were already violating the coastwise laws offered a proviso which would have 
permitted the courts to decide whether or not there was a violation. The Com- 
mittees thought it would be fairer to permit the five foreign vessels already 
devoted to the job to continue, and substituted a second section, which was 
enacted, permitting the five dredges to be documented as vessels of the United 
States. Id., and see Conference Report, H. Rept. 4106, 59th Cong., 1st sess. 
(1906). 


re 
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navigation, vessel inspection, and coastwise laws, particularly 
those which were restrictive of foreign shipping, in order 
to help build the commerce of the Islands.1*7 The Legislative 
Assembly of the Islands, supported by the Departments of 
Commerce and Interior, requested Congress to provide such 
relief.'S ‘The Interior Department’s letter of July 25, 1939, 
summarized the joint views on the situation : 

“The need for such legislation is very great. In St. 
Thomas, the principal city of the Virgin Islands, more per- 
sons depend for their livelihood upon shipping than upon 
any other business and grave economic consequences are 
feared from the application and enforcement of these laws, 
which are largely unsuited to the peculiar local conditions 
prevailing in the Virgin Islands. Already some shipping 
has been lost and it is felt in local shipping circles that more 
serious injury will follow. Most of the shipping in the 
port of St. Thomas is made up of foreign ships calling at 
that port for coal and oil bunkers. This business is in com- 
petition with foreign ports at Jamaica, Trinidad, and else- 
where. There is much concern over the possibility that 
the restrictive provisions of the navigation laws will ad- 
versely affect, if not entirely divert, this important busi- 
ness.”’ 19 

Adopting these. views on the need for the legislation as 
well as its proposed form,?? Congress revised section 4 of 
the Organic Act. The provision for applicability of Federal 
Jaws for the preservation of the interest of navigation and 
commerce was eliminated, and the Legislative Assembly was 
empowered to enact navigation, boat inspection, and safety 
laws of local application. However, as revised, the section 
reserved to the President power to make applicable such of 
the navigation, vessel inspection, and coastwise laws of the 
United States as he might find to be in the public interest.” 

At this point in 1939, unless made applicable by a specific 
provision of law, none of the navigation, vesse] inspection, or 

17§. Rept. 808, 76th Cong., Ist sess. (1939), and H. Rept. 1314, 76th Cong., 
1st sess. (1939), both on S. 2784. 

18 1d. 

0% H. Rept. 1314, supra, p. 2. 

20 Note 17, supra. 

21S. 2784, 76th Cong., 1st sess., became P.L. 318, approved August 7, 1939, 
53 Stat. 1242, 48 U.S.C. 1405¢e. The amendment also provided that no Federal 


laws levying tonnage duties, light money, or entrance and clearance fees shall 
apply to the Virgin Islands. 
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coastwise laws of the United States applied to the Virgin 
Islands. 
EXECUTIVE ORDER 9170 


The 1942 Executive order had the effect of reapplying some 
of the navigation and vessel inspection laws of the United 
States to the Islands. The history surrounding the promul- 
gation of the Executive order, though meager, is sufficient to 
shed light on why this came about and the extent of the 
restoration. 

Following the 19389 amendment of the Organic Act, in 1940 
the Legislative Assembly of the Virgin Islands promulgated 
a local Navigation, Boat Inspection, and Safety Law.”? This 
law was superseded by a total revision in 1941.% On the 
same day that the Legislative Assembly passed the revision, 
November 21, 1941, it also adopted a resolution ** petitioning 
the President of the United States to exercise the authority 
vested in him under amended section 4 of the Organic Act, 
48 U.S.C. 1405c(d), and to make applicable to the Virgin 
Islands all the navigation laws of the United States except 
the coastwise laws, the Federal laws levying tonnage duties, 
light money, or entrance and clearance fees, and any law re- 
quiring a certificate of inspection permitting the carrying of 
passengers on cargo vessels. 

This request was apparently born in an atmosphere result- 
ing from the spreading danger of sabotage, subversion, and 
war. While the resolution contained no recitals, it appears 
from its transmittal to the Budget Bureau by the Secretary 
of Commerce (January 20, 1942), with the first draft of the 
Executive order, that application of certain navigation laws 
of the United States, particularly those pertaining to en- 
trance and clearance of vessels at ports in the Virgin Islands, 
was necessary In the interest of national defense. Indeed, 
the first draft of the Executive order was drawn in the more 
selective form of identifying by citation the particular stat- 
utes to be made applicable and included no reference to sec- 
tion 292. The revised form, submitted by the Treasury 

® Session 1940, Bilt No. 3 passed Legislative Assembly January 20, 1940, 
approved January 25, 1940. 

8 Session 1941, Bill No. 4, passed Legislative Assembly November 21, 1941, 

approved December 2, 194i. 


24 Session 1941, Bill No. 7, Resolution, passed Legislative Assembly November 
21, 1941. 
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Department ?* in May 1942, reverted to the style in which 
the request was made by the Legislative Assembly, but with 
no change in the purpose to accede to the request of the 
Assembly.?¢ 

Hence the Executive order, as promulgated May 21, 1942, 
made applicable to the Islands the navigation and vessel 
inspection laws of the United States except the coastwise 
laws and certain other laws having maritime economic sig- 
nificance.?* | 

It is therefore clear that the Legislative Assembly, in 
requesting the President to apply certain of the naviga- 
tion laws to the Virgin Islands for national defense reasons, 
had no intention of asking for re-imposition of those laws 
of an economic nature relating to foreign shipping from 
which it had just: won freedom by congressional action two 
years earlier. And, it is equally clear that the President, in 
acceding to the request and specifically excluding the coast- 
wise and certain other laws of an economic nature, did not 
intend to disturb that freedom. 


CONCLUSION 


From this review of the background, it is evident that the 
1906 act, 46 U.S.C. 292, prohibiting dredging in the United 
States with foreign-built dredging vessels, was one of the 
body of coastwise laws of the United States designed to 
protect American-built and American-documented ships from 
foreign competition in the domestic maritime trade, better 
known as the coastwise trade. 

In 1939, Congress recognized that the Virgin Islands had 
a need to attract rather than discourage foreign shipping, 
in order to compete successfully with foreign ports in the 
area. In consequence, Congress freed the Virgin Islands 
from the application of the coastwise and other navigation 


% After the first draft was submitted by the Secretary of Commerce, it 
appears that the functions of the Commerce Department with respect to naviga- 
tion and inspection laws were transferred in part to the Bureau of Customs, 
Treasury Department, and in part to the Coast Guard. 

2 Letter of Assistant Secretary of the Treasury, Herbert E. Gaston, to 
Acting Governor, Robert M. Lovett, of the Virgin Islands, May 11, 1942. 

37 K.0. No. 9170, 7 F.R. 3842, also note to 48 U.S.C. 1405c, and full text 
in Appendix A of this memorandum. The order also excluded the laws estab- 
lishing regulations for preventing collisions in harbors, rivers, and inland 
waters, presumably to avoid an unnecessary conflict with the 1941 local code. 
supra, which covered the subject. 
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laws of the United States by amending section 4 of the 
Organic Act of 1936 for that purpose. The power to enact 
navigation laws of local application was conferred on the 
Legislative Assembly of the Virgin Islands, but power was 
reserved in the President to apply such of the Federal 
navigation laws at he might find necessary in the public 
interest. 

In 1942, responding to the request of the Legislative As- 
sembly, the President by Executive Order 9170 applied to 
the Virgin Islands some but not all of the navigation and 
vessel inspection laws of the United States, in the interest 
of national defense. Among the specific exceptions were 
the coastwise laws of the United States. Hence the foreign 
dredge act of May 28, 1906, 46 U.S.C. 292, was not applied 
by Executive Order 9170, and does not now apply, to the 
Virgin Islands. 

Respectfully submitted. 

ROBERT F. KENNEDY. 


APPENDIX A 


EXECUTIVE OrvDER 9170 


MAKING CERTAIN NAVIGATION LAWS OF THE UNITED STATES 
APPLICABLE TO THE VIRGIN ISLANDS 


Wuereas section 4 of the act of Congress of June 22, 1936, 
entitled “An Act to provide a civil government for the Vir- 
gin Islands of the United States” (49 Stat. 1807, 1808), as 
amended by the act of August 7, 1939, 538 Stat. 1242, provides 
in part as follows: 

“(c) No Federal laws levying tonnage duties, light money, 
or entrance and clearance fees shall apply to the Virgin 
Islands. 

“(d) The Legislative Assembly of the Virgin Islands shall 
have power to enact navigation, boat inspection, and safety 
laws of local application ; but the President shall have power 
to make applicable to the Virgin Islands such of the navi- 
gation, vessel inspection, and coastwise laws of the United 
States as he may find and declare to be necessary in the pub- 
lic terest, and, to the extent that the laws so made appli- 
cable conflict with any laws of local application enacted by 
the Legislative Assembly, such laws enacted by the Legisla- 
tive Assembly shall have no force and effect.” 

Anp Wuereas I find that it is necessary in the public in- 
terest that certain navigation and vessel inspection laws of 
the United States be made applicable to the Virgin Islands, 
as hereafter stated : 

Now THEREFORE, by virtue of the authority vested in me 
by the statutory provisions above set forth, it is ordered that 
all of the navigation and vessel inspection laws of the United 
States be, and they are thereby, made applicable to the Vir- 
gin Islands of the United States, with the following excep- 
tions: 

(1) The coastwise laws of the United States. 
(2) The act of Congress approved June 7, 1897, 30 Stat. 
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96, as amended by the acts of February 19, 1900, 
31 Stat. 30, May 25, 1914, 38 Stat. 381, March 1, 
1933, 47 Stat. 1417, August 21, 1935, 49 Stat. 668, 
669, May 20, 1936, 49 Stat. 1367, and April 22, 1940, 
54 Stat. 150. | 

(3) So much of the vessel inspection laws of the United 
States as requires the inspection as a passenger ves- 
sel of any cargo vessel, foreign or domestic, when 
carrying more than twelve passengers or persons in 
addition to the crew. 

(4) Federal laws levying tonnage duties, light money, 
or entrance and clearance fees. 


FRANKLIN D. Roosevetr. 
Tus Wutre Hovss, | 
May 21, 1942. 
[7 F.R. 3842] 


CARGO PREFHRENCE ACT—SALE OF AGRICULTURAL SUR- 
PLUS COMMODITIES ON CREDIT 


The Cargo Preference Act (August 26, 1954, c. 986, 68 Stat. 832, 46 
U.S.C. 1241(b)) requires that when the United States furnishes 
equipment, materials, or commodities to or for the account of any 
foreign nation, either without reimbursement or on credit, or 
guarantees the convertibility of currencies in connection with such 
transaction, at least one-half of the goods so furnished must be 
carried on privately-owned United States-flag commercial vessels. 

This act applies not only to dealings with foreign governments but also 
to transactions with private persons which are made on terms not 
of a purely commercial character pursuant to statutory programs 
designed at least in part to assist the economy of the country to 
which the goods are shipped. 

Long-term supply contracts with the private trade for the sale on 
credit of agricultural surplus commodities entered into by the Secre- 
tary of Agriculture pursuant to Title IV of Public Law 480, 88d 
Congress (July 10, 1954, 68 Stat. 454), as amended by Title II of 
the Food and Agriculture Act of 1962 (Public Law 87-703, Septem- 
ber 27, 1962, 76 Stat. 610, 7 U.S.C. 1731-1736), contain interest and 
credit terms which are more favorable to the purchaser than those 
of normal private transactions. The purpose of the statutory pro- 
gram is at least in part to benefit the country to which the com- 
modities are exported. Shipments under this program are therefore 
subject to the provisions of the Cargo Preference Act. 


Aveust 29, 1963. 
Tue Secrerary or AGRICULTURE. , 

My pvEAR Mr. Secretary: This is in reply to your letter 
of February 12, 1963, in which you request my opinion 
whether long-term supply contracts for the sale on credit of 
agricultural surplus commodities through the private trade, 
pursuant to Title IV of Public Law 480, 83d Congress, as 
amended by Title II of the Food and Agriculture Act of — 
1962 (P.L. 87-703, 76 Stat. 610, 7 U.S.C. 1781-1736),* are 
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subject to the provisions of the Cargo Preference Act, 68 
Stat. 832, 46 U.S.C. 1241(b). The latter statute requires in 
substance that “Whenever the United States shall * * * 
furnish to or for the account of any foreign nation without 
provision for reimbursement, any equipment, materials, or 
commodities within or without the United States, or shall 
advance funds or credits or guarantee the convertibility of 
foreign currencies in connection with the furnishing of such 
equipment, materials, or commodities, * * *” at least one- 
half of such equipment, materials, or commodities shall be 
carried on privately owned United States-flag commercial 
vessels.? I understand that this question is of considerable 
practical importance in view of the substantial differential 
between the freight rates charged by domestic and foreign 
ocean carriers. | : 

The focal question raised by your inquiry is whether the 
export of surplus agricultural commodities through the pri- 
vate trade pursuant to the 1962 Amendments to Public Law 
480 constitutes the furnishing of commodities on credit to or 
on behalf of a foreign nation within the meaning of the 
Cargo Preference Act. Understanding of this issue and of 
the program pursuant to which these sales are to be made 
will be facilitated by a discussion of the development of 
Public Law 480. 

Title II of the Food and Agriculture Act of 1962 consti- 
tutes the latest development in a series of enactments, going 
back for approximately ten years, which have sought to fa- 
cilitate the export of surplus agricultural commodities by 
utilizing two methods. Originally, payment for these com- 
modities in foreign currencies rather than in dollars was 
permitted. Later, long-term installment credit was pro- 
vided. The first statute of this series, section 550 of the 
Mutual Security Act of 1951, added by section 706 of the 
Mutual Security Act of 1953 (67 Stat. 159), authorized the 
President to enter into agreements with friendly countries 
for the sale and export of surplus agricultural commodities 
to be paid for in the currency of the importing country. In 


1 For the text of the pertinent provisions of Public Law 480, as amended, see 
Appendix I, infra. 


2For the text of the Cargo Preference Act, see Appendix II, infra. 
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carrying out this program, private trade channels were to be 
used to the maximum extent practicable. 

After section 550 had been given “a successful trial run,” ° 
Congress enacted the Agricultural Trade Development and 
Assistance Act of 1954 (68 Stat. 454), commonly referred to 
for the sake of brevity as Public Law 480. Title I of Public 
Law 480 expands the plan embodied in section 550 on the 
basis of the experience gathered during the preceding year.‘ 
However, the basic principle of section 550, to facilitate the 
sale of surplus agricultural commodities by authorizing their 
sale abroad for foreign currencies, while using private trade 
channels to the maximum possible extent remained un- 
changed.> Section 102(b) of Public Law 480 (¢nfra Appen- 
dix I) expressly provides for a machinery pursuant to which 
the United States guarantees the convertibility into dollars of 
the foreign currencies received by the private exporters who 
would not ordinarily be interested in sales for foreign: cur- 
rencies unless assured that they could exchange them into 
dollars without loss.® 

Section 14 of Public Law 86-341 of September 21, 1959 
(73 Stat. 610), added to Public Law 480 a new Title IV 
Long-Term Supply Contracts—designed to facilitate the ex- 
port of surplus agricultural commodities by a second device, 
the extension of long-term credit at low interest rates. The 
stated purpose of Title IV, as originally enacted, was “to 
utilize surplus agricultural commodities and the products 
thereof produced in the United States to assist the economic 
development of friendly nations by providing long- 
term credit for purchases of surplus agricultural commod- 
ities * * *.” The act authorizes the President to enter into 
agreements with friendly nations pursuant to which the 

*H. Rept. 1776, 83d Cong., 2d sess., p. 6. 

‘Id. at p. 5. 

5 Title II of Public Law 480 deals with Famine Relief and Other Assistance. 
Title III contains General Provisions. As will be explained presently, Title IV 
was not added to Public Law 480 until 1959. 

6It appears that American exporters were given guarantees of currency con- 
vertibility even before section 102(b): established an express statutory author- 
ity for this practice. Cf. 41 Op. A.G. 192, 195-196; see also Cargo Preference 
Bill, Hearings before a subcommittee of the Committee on Interstate and For- 
eign Commerce, United States Senate, 83d Cong., 2d sess., on S. 3233 (here- 
after referred to as Senate Hearings), p. 99; Waterborne Cargoes in United 
States-Flag Vessels, Hearings before the Committee on Merchant Marine and 


Fisheries, House of Representatives, 838d Cong., 2d sess., on S. 3233 (hereafter 
referred to as House Hearings), p. 93. 
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United States would undertake to deliver surplus agricultural 
commodities for periods not to exceed ten years, payment to 
be made in annual installments over periods not to exceed 
twenty years, interest to be computed at Government financ- 
ing rather than commercial rates (see section 403 fra, Ap- 
pendix I). 

Section 201 of the Food and Agriculture Act of 1962 (P.L. 
87-703, 76 Stat. 610), to which your inquiry is addressed, has 
broadened the purposes as well as the scope of Title IV of 
Public Law 480. The stated purposes of Title IV now in- 
clude the stimulation and increase of “the sale of surplus 
agricultural commodities for dollars through long-term sup- 
ply agreements and through the extension of credit for the 
purchase of such commodities, by agreements either with 
friendly nations or with the private trade, thereby assisting 
the development of the economies of friendly nations and 
maximizing dollar trade.” 

In conformity with this expansion of the statutory aim, 
the President is now authorized to enter into agreements not 
only directly with friendly nations, but also with financial 
institutions acting in their behalf, and the Secretary of 
Agriculture “is authorized to enter into sales agreements 
with foreign and United States private trade under which 
he shall undertake to provide for the delivery of surplus agri- 
cultural commodities over such periods of time and under the 
terms and conditions set forth in this title. * * *” 2.e., on 
terms and conditions calling for the annual delivery of agri- 
cultural surplus commodities up to ten years and for repay- 
ment in dollars in annual installments over periods not to 
exceed twenty years. 

Your General Counsel takes the position that long-term 
sales agreements on credit entered into by you with the pri- 
vate trade under Title IV do not come within the purview 
of the Cargo Preference Act. It appears to me that this 
conclusion must rest upon either of two grounds: first, that 
the Cargo Preference Act applies only to donations and not 
to sales; and, second, that the words “foreign nation” in the 
Cargo Preference Act mean “foreign government,” specifi- 
cally, that under this program the commodities sold to the 
private trade would be furnished to individuals on their own 
behalf and not “to or for the account of” foreign govern- 
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ments. The ruling in 41 Op. A.G. 192, which applied the 
Cargo Preference Act to sales through private trade chan- 
nels, under Title I of Public Law 480, coupled with a guaran- 
tee of currency convertibility, is distinguished on the ground 
that sales under Title I are made for the account of a foreign 
government because they are based on an intragovernmental 
agreement, while Title IV envisages sales by the Secretary 
of Agriculture to the private trade without the necessity of 
any underlying intergovernmental arrangement. 

In view of the fact that the statute is one of general gov- 
ernmental application, I have sought the views of other 
potentially interested agencies. After considering their 
views as well as those of your General Counsel, I have 
reached the conclusion that the transactions described in 


- your inquiry are covered by the Cargo Preference Act. The 


reasons for this conclusion are set forth in detail below. 


I 


I do not believe that the legislative history of the Cargo 
Preference Act supports either the view that it was intended 
to apply only to grants or donations or that it uses the term 
“foreign nation” exclusively in the sense of “foreign gov- 
ernment.” 

These contentions are largely dependent on several state- 
ments made by Senator John Marshall Butler of Maryland, 
the sponsor of the Cargo Preference Act, during the hearings 
and debates preceding the adoption of the Cargo Preference 
Act. | | 

During the Committee hearings, Senator Butler observed : 

“Now, if we are going to give this country away we should 
at least have the privilege of carrying it away our- — 
selves. * * *”” He made a similar remark while explaining 
the bill on the floor of the Senate: 

“* * * The bill covers only cargoes which are paid for or 
owned by the Government. It has nothing to do with any 
other commerce of the United States. It applies only to the 
giveaway and United States owned cargoes.” 100 Cong. 
Rec. 8227. 


7 Senate Hearings (eupra n. 6), p. 12; see also pp. 17, 20, 26, 28. 
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_ The Senate Report of the Cargo Preference Act, submitted 
by Senator Butler, contains a passage that the bill would 
apply to “any equipment, materials, or commodities procured, 
contracted for or otherwise obtained by the United States 
Government anywhere in the world, for its own account, or 
to be furnished or given to any foreign government * * *.” 
S. Rept. 1584, 88d Cong., 2d sess., p. 1. 

Since Senator Butler was the sponsor of the bill and the 
chairman of the subcommittee in charge of the legislation, his 
views are entitled to great respect. They are, however, coun- 
terbalanced by a number of considerations. The term “‘for- 
eign nations” is notoriously ambiguous. Frequently it means 
“foreign government,” as distinguished from the inhabitants 
of that country.® Its most famous use, however, occurs in 
Article I, section 8, clause 3 of the Constitution. There the 
words “Commerce with foreign nations” refer to commerce 
with nationals of foreign countries as well as to commerce 
with their governments. Moreover, the Cargo Preference 
Act refers not only to transfers “without provision for reim- 
bursement,” z.e., to donations, but also to transactions involv- 
ing the advance of funds or credits and sales for foreign cur- 
rencies involving the guarantee of convertibility. The second 
group may impose some burden on the Federal Treasury, but 
so far as the foreign purchasers are concerned they are not 
in the nature of “giveaways.” It would be difficult to con- 
clude that this express statutory language is to be ignored 
on the basis of Senator Butler’s remarks that the act would 
be limited to “giveaways.” Indeed, the Senator himself 
made a number of statements indicating that the bill would 
not be restricted to grants but that it would include sales of 
surplus commodities and other transactions financed by the 
United States. (Cf. 100 Cong. Rec. 4159, 8227-8228.) 
Statements subsequently made by Senator Butler disclose 
that in his terminology a sale is a “giveaway” if it contains 


8 United States v. St. Paul, M. &@ M. Ry. Oo., 247 U.S. 310, 318 (1918); 
Duplex Oo. v. Deering, 254 U.S. 443, 474-475 (1921) ; 2 Sutherland, Statutory 
Construction (3d Ed.), sec. 5012. 

©Title IV of Public Law 480, which distinguishes between agreements en- 
tered into by the President with foreign nations, including financial institu- 
tions acting on their behalf, and sales agreements between the Secretary of 
Agriculture and the foreign and domestic private trade, seems to use the term 
‘foreign nations” in that sense. The issue here, however, is to determine the 
meaning of the term as used in the Cargo Preference Act, not in Public Law 
480. 
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some substantial element of foreign assistance and is not an 
ordinary commercial transaction. (Cf. 102 Cong. Rec. 
4991.) 

The explanation in the Senate Report that the act relates 
to commodities “furnished or given to any foreign govern- 
ment” (supra) is countered by the corresponding passage in 
the House Report: 

“The bill applies in four kinds of situations: (1) Where 
the United States procures, contracts, or otherwise ob- 
tains for its own account, equipment, materials, or com- 
modities; (2) furnishes equipment, materials, or com- 
modities to or for the account of any foreign nation without 
provision for reimbursement; (3) advances funds or credits; 
or (4) guarantees the convertibility of foreign currencies in 
connection with the furnishing of such equipment, materials, 
or commodities. It has no application to purely commercial 
transactions where a broker or exporter sells to a firm abroad 
without the participation of the United States Government.” 
H. Rept. 2329, 83d Cong., 2d sess., pp. 1-2. The second sen- 
tence of this quotation reveals two important points. It in- 
dicates, first, that in the view of the House Committee the 
act was not limited to grants but that it applied to sales; and 
second, that where the United States participated in the 
transaction, the act would cover sales not of a purely com- 
mercial nature from a private American exporter to a private 
foreign importer, 7.e., that the scope of the term “foreign 
nation” was not in all cases limited to “foreign government.” 

Even more important than an occasional choice of words, 
which may have been inadvertent, is the background against 
which Congress enacted the Cargo Preference Act of 1954. 
Its purpose was to consolidate into permanent legislation 
the various cargo preference clauses embodied in several for- 
eign aid statutes enacted during the preceding years. S. 
Rept. 1584, 83d Cong., 2d sess., pp. 1-2. The aim of the leg- 
islation thus was to codify or even to broaden the law as it 
then existed, not to derogate from it. 41 Op. A.G. 192, — 
195-196. In these circumstances, the questions whether these 
earlier cargo preference clauses were applied to sales of sur- 
plus agricultural commodities and whether Congress was 
aware of such practices become highly material. To read the 
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act “without reference to this model is to read it out of the 
context in which Congress enacted it.” Allen v. Grand Cen- 
tral Aircraft Co., 347 U.S. 535, 541 (1954). 

Administrative practice applied the cargo preference 
clause of section 106 of the Mutual Security Appropriation 
Act, 1954, of August 7, 1953, 67 Stat. 478, 481, to the sale of 
surplus agricultural commodities through private trade chan- 
nels under section 550 of the Mutual Security Act of 1951, 
as amended, where the United States gave the American 
exporter a guarantee of currency convertibility. 41 Op. A.G. 
192; and see supra at n. 6. Moreover, this administrative 
practice was brought to the attention of both congressional 
committees.?° On the basis of this congressional awareness of 
the earlier administrative practice, this Department has 
ruled that sales of surplus agricultural commodities through 
private trade channels pursuant to Title I of Public Law 480 
were subject to the Cargo Preference Act, where the United 
States guaranteed the seca of foreign currencies. 41 
Op. A.G. 192." 

The discussions of the Cargo Preference Act before the 
House Committee on Merchant Marine and Fisheries show 
a recognition of the fact that the act would cover the ship- 
ment of surplus commodities.* It was realized that the 
cargo preference requirement with respect to the disposition 
of agricultural surplus commodities under Public Law 480 
would increase the ocean shipping charges.** Nevertheless, 
a suggestion made by Representative Herbert C. Bonner, of 
North Carolina, that shipments under Public Law 480 be 
excluded from the Cargo Preference Act was abandoned." 
No suggestion was made during the discussion of this pro- 

0 Senate Hearings (supra, n. 6), p. 99; House Hearings (supra, n. 6), p. 93. 

18. Rept. 2376, 84th \Cong., 2d sess., refers to this opinion with approval 
at pp. 2, 16, and reprints it. 

12 See, ¢.g., House Hearings (supra, n. 6), pp. 55, 91, 98, 107, 120-121. 

The congressional awareness of the interaction of the Cargo Preference Act 
and Public Law 480 was aided by the circumstance that both were discussed 
and enacted during the same session of the 83d Congress. 

187d. at pp. 53, 107-110. See in particular the statement of a spokesman 
for the American Cotton Shippers Association at pp. 120-122. 

47d. at p. 110. In view of this decision of the Committee to disregard the 
potential adverse effect of cargo preference on sales under Public Law 480, I 
cannot draw any legal inference from the contention that the applicability 
of the Cargo Preference Act to Title IV transactions would increase the cost 
of overseas transportation and thus interfere with the surplus disposal pro- 


gram, nor from the opposite contention that since ocean freight on American 
vessels presumably will be paid in dollars, the applicability of the Cargo Pref- 
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posal that the application of the Cargo Preference Act was 
limited to foreign governments, and hence that its impact 
on sales under Public Law 480 would be negligible if the 
latter were administered according to the statutory mandate 
to use private trade channels to the maximum extent practi- 
cable. On the contrary, as shown by the House Report 
(supra), it would appear that the Committee considered the 
act applicable to sales from American private exporters to 
foreign private importers which were not purely of a com- 
mercial nature where the United States participated in the 
transaction. | 
II 

I thus cannot read the legislative history of the Cargo 
Preference Act as giving clear support to the proposition 
that the act applies only to gratuitous donations to foreign 
governments to the exclusion of credit sales to private foreign 
importers. Indeed, the assumption during the hearings, in 
particular in the House Committee, that sales through private 
trade channels with a Government guarantee of converti- 
bility would be subject to the Cargo Preference Act, would 
seem to permit the inference that sales agreements with the 
private trade are similarly covered where the United States 
advances funds or credits.15 To this your General Counsel 


erence Act might serve the statutory purpose of Tithe IV of maximizing dollar 
trade. 

The post-legislative history of the Cargo Preference Act supports the view 
that such considerations are not relevant to the legal question here involved. 
In 1956, the Senate Committee on Agriculture and Forestry inserted in 8. 
3183, one of the bills which finally resulted in the Agricultural Act of 1956 
(70 Stat. 188), a section 307 which would have exempted transactions under 
Title I of Public Law 480 from the Cargo Preference Act (S. Rept. 1484, 84th 
Cong., 2d sess., pp. 25-27). This section was eliminated from the bill after a 
prolonged and searching debate on the floor of the Senate (102 Cong. Rec. 
4975-4991). During the same session of Congress, the Senate Committee on 
Interstate and Foreign Commerce and the House Committee on Merchant Ma- 
rine and Fisheries held lengthy hearings on the same question and concluded 
that there was no reason to exempt shipments under Title I of Public Law 480 
from the coverage of the Cargo Preference Act. (H. Rept. 1818, S4th Cong., 
2d sess., p. 29; S. Rept. 2376, 84th Cong., 2d sess., pp. 12-18; Operation and 
Administration of the Cargo Preference Act, Hearings before the Committee 
on Merchant Marine and Fisheries, House of Representatives, 84th Cong., 2d 
sess. on Public Law 664, 83d Cong., 2d sess. (601 pages) ; Amendment to Cargo 
Preference Statutes, Hearings before a subcommittee of the Committee on 
Interstate and Foreign Commerce, U.S. Senate, 84th Cong., 2d sess. on S. 2584 
(161 pages).) 

' 3 It will be noted that the Cargo Preference Act treats the convertibility of 
foreign currencies and the advancement of funds or credit as analogous con- 
ditions. 
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replies that the practice under section 550 of the Mutual 
Security Act of 1951 (supra) and Title I of Public Law 480 
has no direct bearing on the question whether the Cargo 
Preference Act applies to commodities furnished to the for- 
eign private trade. Transactions under those two earlier 
statutes rested on basic intergovernmental agreements; hence 
the goods sold to a foreign importer were furnished to him 
for the account of his government. Your General Counsel 
therefore urges that these contracts have no value as prece- 
dents with respect to the issue here involved because sales 
to the foreign private trade under Title IV of Public Law 
480 do not presuppose an intergovernmental agreement. 

In placing decisive stress on the existence vel non of a basic 
intergovernmental agreement, your General Counsel relies 
on two rulings of this Department, dated January 20, 1956 
and October 14, 1957, respectively (¢nfra, Appendix ITT), 
relating to an export program of the Commodity Credit Cor- . 
poration based on its general corporate powers rather than on 
Public Law 480. Under that plan, Commodity Credit Cor- 
poration proposed to sell surplus agricultural commodities 
to domestic exporters for dollars for export purposes. Credit 
was to be extended for periods up to three years, to be backed 
by irrevocable obligations of United States banks to pay the 
price of the commodities plus interest. Mr. Robert L. Far- 
rington, then the General Counsel of your Department, 
pointed out that the program was of a purely commercial 
nature, intended to dispose of inventories at the best possible 
prices and terms and not to aid any foreign government, and 
did not involve any intergovernmental agreements. He dis- 
tinguished the ruling in 41 Op. A.G. 192 on the ground that 
sales under Title I of Public Law 480 were “made pursuant 
to government agreements which provide for expenditure of 
a portion of the sales proceeds within the foreign country 
primarily for the aid of that country.” His memorandum 
concluded: “Where the foreign importer is a private party 
or firm, there would be no question but that there was no ex- 
tension of credit to a foreign government. However, the for- 
elgn importer, in some cases, may be a government organiza- 
tion, as in Japan where the entire tobacco industry is con- 
trolled by the government. Even in such case, the credit 1s 
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not extended for the aid of such government but for the pur- 
pose of promoting increased sales for the benefit. of CCC.” 

Our departmental files indicate that the question of sales 
to agencies and instrumentalities of foreign governments 
actually constituted the principal issue presented by that 
inquiry. Attorney General Herbert Brownell, Jr. ruled, in 
his unpublished letter of January 20, 1956 (infra, Appendix 
IIT), that this question could not be decided in the absence 
of precise facts and the specific circumstances of a particular 
case. With respect to sales on credit to private domestic 
exporters for resale to private foreign importers under this 
program, the letter held summarily, in agreement with Mr. 
Farrington, that they would not be covered by the Cargo 
Preference Act. 

Subsequently, your Department inquired whether the 
Cargo Preference Act would apply to credit sales under this 
program to an American exporter if the latter should resell 
the commodities to agencies of foreign governments. As- 
sistant Attorney General W. Wilson White, by letter dated 
October 14, 1957, answered this question in the negative. 

The final ruling of this Department thus was that sales 
under the 1956 program, whether made to private foreign 
importers or to agencies and instrumentalities of foreign 
governments, were not covered by the Cargo Preference Act, 
despite the fact that they were assisted by an extension of 
credit by the United States.** In my opinion, however, the 
difference in result between 41 Op. A.G. 192 and the two later 
rulings of this Department did not depend, as suggested by 
your General Counsel, on the question whether the sale was 
made pursuant to an intergovernmental agreement, but on 
the factor mentioned by Mr. Farrington that one program 
was designed to aid the importing country while the other 
sought to dispose of inventories on the best terms obtain- 
able.’ This distinction is closely related to the statement con- 

16 Mr. Farrington’s letter explained : | 

“The extension of credit is made to the domestic exporter who otherwise 
would be obligated to make a cash payment for the commodity at the time of 


the sale. This will, of course, enable the domestic exporter to extend credit 
to the foreign importer.” 

17 According to Mr. Farrington’ 8 memorandum, the intergovernmental agree- 
ment underlying the transaction discussed in 41 Op. A.G. 192 provided for 
expenditure of a portion of the sales proceeds within the foreign country 
primarily for the aid of that country. 
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tained in H. Rept. 2329, 88d Cong., 2d sess., (p. 2) cited 
above, that the act has “no application to purely commercial 
transactions where a broker or exporter sells to a firm 
abroad without the participation of the United States 
Government.” 

If your Department sells surplus agricultural commodities 
to a domestic exporter for export purposes under a program 
designed to dispose of the goods on the best possible terms 
and conditions, the resulting export is a purely commercial 
transaction in the language of the House Report and, hence, 
not subject to the Cargo. Preference Act even if the United 
States advances credit to the exporter and the ultimate pur- 
chaser is a foreign government.** On the other hand, if the 
sale is made pursuant to a program the purpose of which is 
in substantial part to assist the economy of the country to 
which the commodities are exported and where, conse- 
quently, the terms of the sale are more favorable to the pur- 
chaser than they would be in a normal! business transaction, 
the sale cannot be regarded as a purely commercial transac- 
tion in the words of the House Committee; # it would be a 
“giveaway” in the sense in which the term apparently was 
used by Senator Butler (supra, p. 8). Accordingly, if the 
United States advances credit or guarantees the convertibility 
of currencies in connection with such a sale, the commodities 
involved come within the scope of the Cargo Preference Act. 


IilI 


Applying this test to sales on long-term credit negotiated 
by the Secretary of Agriculture with domestic exporters un- 
der Title IV of Public Law 480, I conclude that they would 
be subject to the Cargo Preference Act, because the purpose 
of that program is Mm sinmasiananas part to assist the sealed 
economy. 


18 These considerations applied to the short-term dollar export program which 
was the subject of the 1956 and 1957 rulings of this Department, as shown 
by the excerpt from Atsistant Attorney General White’s letter of October 14, 
1957, supra. 

# The reexamination by the Senate and House Committees of the impact of 
the Cargo Preference Act on exports under Title I of Public Law 480 (ef. n. 
15, supra) also concluded that the test for the applicability of the Cargo 
Preference Act to the sale of ‘surplus commodities was whether the transaction 
was a bona fide commercial sale or in the nature of foreigt aid or assistance. 
(S. Rept. 2876, 84th Cong., 2d sess., pp. 5, 15; H. Rept. 1818, 84th Cong., 
2@ sese., pp. 5, 9, 14, 29.) 


42 Op. AG. Secretary of Agriculture — 215 


Section 401 of Title IV (infra, Appendix I) contains two 
recitals to the effect that it is one of the purposes of the title 
to assist the economic development of friendly. nations 
through long-term credit and long-term supply agreements.” 
The first is derived from the 1959 legislation by which Title 
IV of Public Law 480 was originally enacted ; the second was 
added by the 1962 amendment. (See supra, pp. 5-6.) In 
the course of explaining the amendment on the floor of the 
Senate, Majority Leader Mike Mansfield of Montana, re- 
ferred to it as making “modest changes” in the “food for 
peace program,” thereby emphasizing that foreign assistance 
was and remained at least a partial legislative purpose of 
Title IV.24, The amendment certainly would have consti- 
tuted a notable departure if the authority which it conferred 
on the Secretary of Agriculture was intended to relate to 
sales of a purely commercial nature unrelated to the statutory 
purpose of assisting economic development of friendly 
nations.” 

The conclusion that Title IV programs are not of a purely 
commercial nature is also supported by section 403, which 
provides for a low rate of interest, comparable to that of 
Government obligations, and for the payment of the purchase 
price in installments extending over twenty years. Genu- 
inely commercial transactions would not normally grant 
such long-term credit for agricultural commodities nor pro- 
vide for such low interest rates. 

I therefore conclude that sales of surplus agricultural 
commodities through the private trade—whether domestic or 

” The official title of Public Law 480 is “Agricultural Trade Development 
and Assistance Act of 1954” (italics added). 

21 108 Cong. Rec. 20628. 

#T am aware of Chairman Harold D. Cooley’s remarks on the floor of the 
House of Representatives: ‘““* * * It is not intended that this authority [f.e., 
your authority under Title IV] should be administered ag a foreign lending 
or assistance program. Therefore, this program should not be encumbered or 
delayed by being subjected to interagency and inter-governmental clearances, 
consultation, and other procedures which usually apply in the case of such 
foreign lending and assistance programs.” (Italics added.) 108 Cong. Rec. 
20106. In view of the express statutory language that Title IV is designed 
to assist the economic development of friendly nations, it would seem that the 
emphasis of Chairman Cooley’a remarks must be placed on the word “admin- 
istered.” The import of his statement its not that Title IV does not constitute 
at least in part a foreign assistance program but that it should not be admin- 


istered in what the Chairman evidently deemed was the cumbersome manner 
required in connection with some such projects. 
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foreign 7®8—entered into by the Secretary of Agriculture un- 
der Title IV of Public Law 480 are not of a “purely com- 
mercial” nature. Since the United States advances credit in 
connection with such sales, they fall within the scope of the 
Cargo Preference Act. 

Sincerely, 


ROBERT F. KENNEDY... 


APPENDIX I 


The Agricultural Trade Development Act of 1954, Public 
Law 480, 83d Congress, 68 Stat. 454, as amended, 7 U.S.C. 
Supp. IV 1691-1736, provides in pertinent part: 


“AN ACT 


“To increase the consumption of United States agricul- 
tural commodities in foreign countries, to improve the 
foreign relations of the United States and for other 
purposes. - ae 
“Be tt enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That this Act may be cited as the ‘Agricultural 
Trade Development and Assistance Act of 1954.’ 
“SEC. 2. It is hereby declared to be the policy of Con- 
gress to expand international trade among the United 
States and friendly nations, to facilitate the convertibil- 
ity of currency, to promote the economic stability of 
American agriculture and the national welfare, to make 
maximum efficient use of surplus agricultural commodi- 
ties in furtherance of the foreign policy of the United 
States, and to stimulate and facilitate the expansion of 
foreign trade in agricultural commodities produced in 
the United States by providing a means whereby surplus 
agricultural commodities in excess of the usual market- 
ings of such commodities may be sold through private > 
trade channels, and foreign currencies accepted in pay- 
ment therefor. It is further the policy to use foreign 
currencies which accrue to the United States under this 
73 Since exports by domestic exporters would be subject to the act, it would 


follow necessarily that direct sales by the United States to foreign importers 
would be subject to the same requirements. 
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Act to expand international trade, to encourage economic 
development, to purchase strategic materials, to pay 
United States obligations abroad, to promote collective 
strength, and to foster in other ways the foreign policy 
of the United States. (7 U.S.C. 1691) 


“TITLE I—SALES FOR FOREIGN CURRENCY 


“SEC. 101. In furtherance of this policy, the Presi- 
dent 1s authorized to negotiate and carry out agreements 
with friendly nations or organizations of friendly na- 
tions to provide for the sale of surplus agricultural com- 
modities for foreign currencies. In negotiating such 
agreements the President shall— 


“(a) take reasonable precautions to safeguard 
usual marketings of the United States and, to as- 
sure that sales under this Act will not unduly dis- 
rupt world prices of agricultural commodities or 
normal patterns of commercial trade with friendly 
countries ; 

“(b) take appropriate steps to assure that private 
trade channels are used to the maximum extent prac- 
ticable both with respect to sales from privately 
owned stocks and from stocks owned by the Com- 
modity Credit Corporation ; 

“(c) give special consideration to utilizing the 
authority and funds provided by this Act, in order 
to develop and expand continuous market demand 
abroad for agricultural commodities, with appro- 
priate emphasis on underdeveloped and new market 
areas; 

“(d) seek and secure commitments from partici- 
pating countries that will prevent resale or trans- 
shipment to other countries, or use for other than 
domestic purposes, of surplus agricultural com- 
modities purchased under this Act, without spe- 
cific approval of the President; and 

“(e) afford any friendly nation the maximum op- 
portunity to purchase surplus agricultural com- 
modities from the United States, taking into con- 
sideration the opportunities to achieve the declared | 


244-574 O - 78 - 16 
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policy of this Act and to make effective use of the 
foreign currencies received to carry out the pur- 
poses of this Act. | 

“(f) obtain rates of exchange applicable to the 
sales of commodities under such agreements which 
are not less favorable than the rates at which United 
States Government agencies can buy currencies from 
the United States disbursing officers in the respective 
countries. (7 U.S.C. 1701) - 


“SEC. 102. (a) For the purpose of carrying out agree- 
ments concluded by the President hereunder, the Com- 
modity Credit Corporation, in accordance with regula- 
tions issued by the President pursuant to.subsection (b) 
of this section, (1) shall make available for sale 
hereunder to domestic exporters surplus agricultural 
commodities heretofore or hereafter acquired by the Cor- 
poration in the administration of its price-support oper- 
ations, and (2) shall make funds available to finance 
the sale and exportation of surplus agricultural com- 
modities, whether from private stocks or from stocks of 
the Commodity Credit Corporation. In supplying such 
commodities to exporters under this subsection the Com- 
modity Credit Corporation shall not be subject to the 
sales price restrictions in section 407 of the Agricultural 
Act of 1949, as amended. The commodity set-aside es- 
tablished for any commodity under section 101 of the 
Agricultural Act of 1954 (68 Stat. 897) shall be reduced 
by a quantity equal to the quantity of such commodity 
financed hereunder which is exported from private 
stocks. 

“(b) In order to facilitate and maximize the use of 
private channels of trade in carrying out agreements 
entered into pursuant to this Act, the President may, 
under such regulations and subject to such safeguards 
as he deems appropriate, provide for the issuance of let- 
ters of commitment against funds.or guaranties of funds 
supplied by the Commodity Credit Corporation and for 
this purpose accounts may be established on the books of 
any department, agency, or establishment of the Gov- 
ernment, or on terms and conditions approved by the 
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Secretary of the Treasury in banking institutions in the 
United States. Such letters of commitment, when is- 
sued, shall constitute obligations of the United States 
and moneys due or to become due thereunder shall be 
assignable under the Assignment of Claims Act of 1940. 
Expenditures of funds which have been made available 
through accounts so established shall be accounted for on 

’ standard documentation required for expenditures of 
Government funds. (7 U.S.C. 1702) 


x sd * * 


“SEC. 107. As used in this Act, ‘friendly nation’ 
means any country other than (1) the U.S.S.R., or (2) 
any nation or area dominated or controlled by the for- 
elgn government or foreign organization controlling the 
world Communist movement. (7 U.S.C. 1707) 


ais * * * a 
“TITLE IV—LONG-TERM SUPPLY CONTRACTS 


“SEC. 401. The purpose of this title is to utilize sur- 
plus agricultural commodities and the products thereof 
produced in the United States to assist the economic de- 
velopment of friendly nations by providing long-term 
credit for purchases of surplus agricultural commodities 
for domestic consumption during periods of economic 
development so that the resources and manpower of such 
nations may be utilized more effectively for industrial 
and other domestic economic development without jeop- 
ardizing meanwhile adequate supplies of agricultural 
commodities for domestic use. It is also the purpose of 
this title to stimulate and increase the sale of surplus 
agricultural commodities for dollars through long-term 
supply agreements and through the extension of credit 
for the purchase of such commodities, by agreements 
either with friendly nations or with the private trade, 
thereby assisting the development of the economies of 
friendly nations and maximizing dollar trade. (7 
U.S.C. Supp. IV 1781) 

_ “SEC. 402. In furtherance of this purpose, the Presi- 
dent is authorized to enter into agreements with friendly 
nations, including financial institutions acting in behalf 
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of such nations, under which the United States shall 
undertake to provide for delivery annually of certain 
quantities of such surplus agricultural commodities for 
periods of not to exceed ten years, pursuant to the terms 
and conditions set out in this title, providing such com- 
modities are in surplus at the time delivery is to be made. 
In furtherance of the purpose of maximizing dollar 
sales through the private trade, the Secretary of Agri- 
culture is authorized to enter into sales agreements with 
foreign and United States private trade under which he 
shall undertake to provide for the delivery of surplus 
agricultural commodities over such periods of time and 
under the terms and conditions set forth in this title. 
Any agreement entered into hereunder with the private 
trade shall provide for the furnishing of such security 
as the Secretary determines necessary to provide reason- 
able and adequate assurance of payment of the amount 
due for agricultural commodities sold pursuant to such 
agreement. (7 U.S.C. Supp. IV 1732) 

“SEC. 4038. Payment for such commodities shall be 


in dollars with interest at such rate as the Secretary may 


determine but not more than the cost of the funds to the 


United States Treasury as determined by the Secretary 
of the Treasury, taking into consideration the current 
average market yields on outstanding marketable obli- 
gations of the United States having maturity compara- 
ble to the maturities of loans made by the President under 
this section. Payment may be made in reasonable annual ~ 
amounts over periods of not to exceed twenty years from 
the date of the last delivery of commodities in each cal- 
endar year under the agreement, except that the date for 
beginning such annual payment may be deferred for a 
period not later than two years after such date of last 
delivery, and interest shall be computed from the date 
of such last delivery. (7 U.S.C. Supp. IV 1733) 
“SEC. 404. In carrying out the provisions of this 
title, the Secretary of Agriculture shall endeavor to 
maximize the sale of United States agricultural commod- 
ities taking such reasonable precautions as he determines 


_ necessary to avoid replacing any sales which the Secre- 
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tary finds and determines would otherwise be made for 
cash dollars. (7 U.S.C. Supp. IV 1734) 

“SEC. 405. In the case of such agreements, the Sec- 
retary may enter into agreements with other friendly 
and historic supplying nations of such commodities for 
their participation in the supply and assistance program 
herein authorized on a proportionate and equitable ba- 
sis. (7 U.S.C. Supp. IV 1735) 

“SEC. 406. In carrying out this title, the provisions 
of sections 101 (b) and (c), 102, 103 (a), 106, 107, and 
108 of this Act shall be applicable to the extent not in- 
consistent with this title.” (7 U.S.C. Supp. IV 1736) 


APPENDIX IT 


Cargo Preference Act 


The Cargo Preference Act of August 26, 1954, 68 Stat. 
832, as amended by the act of September 21, 1961, Public 
Law 87-266, 75 Stat. 565, 46 U.S.C. Supp. III 1241(b), 
provides: 

“Whenever the United States shall procure, contract 
for, or otherwise obtain for its own account, or shall 
furnish to or for the account of any foreign nation without 
provision for reimbursement, any equipment, materials, or 
commodities, within or without the United States, or shall 
advance funds or credits or guarantee the convertibility of 
foreign currencies in connection with the furnishing of 
such equipment, materials, or commodities, the appro- 
priate agency or agencies shall take such steps as may be 
necessary and practicable to assure that at least 50 per centum 
of the gross tonnage of such equipment, materials or com- 
modities (computed separately for dry bulk carriers, dry 
cargo liners, and tankers), which may be transported on 
ocean vessels shall be transported on privately owned United 
States-flag commercial vessels, to the extent such vessels are 
available at fair and reasonable rates for United States-flag 
commercial vessels, in such manner as will insure a fair and 
reasonable participation of United States-flag commercial 
vessels in such cargoes by geographic areas: Provided, That 
the provisions of this subsection may be waived whenever 
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the Congress by concurrent resolution or otherwise, or the 
President of the United States or the Secretary of Defense 
declares that an emergency exists justifying a temporary 
waiver of the provisions of section 901(b) and so notifies the 
appropriate agency or agencies: And provided further, 
That the provisions of this subsection shall not apply to car- 
goes carried in the vessels of the Panama Canal Company. 
Nothing herein shall repeal or otherwise modify the provi- 
sions of Public: Resolution Numbered 17, Seventy-third Con- 
gress (48 Stat. 500), as amended. For purposes of this sec- 
tion, the term ‘privately owned United States-flag 
commercial vessels’ shall not be deemed to include any vessel 
which, subsequent to the date of enactment of this amend- 
ment, shall have been either (a) built outside the United 
States, (b) rebuilt outside the United States, or (c) docu- 
mented under any foreign registry, until such vessel shall 
have been documented under the laws of the United States 
for a period of three years; Provided, however, That the 
provisions of this amendment shall not apply where, 
(1) prior to the enactment of this amendment, the owner 
of a vessel, or contractor for the purchase of a vessel, 
originally constructed in the United States and rebuilt, 
abroad or contracted to be rebuilt abroad, has notified 
the Maritime Administration in writing of its intent to 
document such vessel under United States registry, and 
such vessel is so documented on its first arrival at a United 
States port not later than one year subsequent to the date of 
the enactment of this amendment, or (2) where prior to the 
enactment of this amendment, the owner of a vessel under 
United States registry has made a contract for the rebuilding 
abroad of such vessel and has notified the Maritime Admin- 
istration of such contract, and such rebuilding is completed 
and such vessel is thereafter documented under United States 
registry on its first arrival at a United States port not later 
than one year subsequent to the date of the enactment of this: 
amendment.” _ 3 
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APPENDIX III 


JANUARY 20, 1956. 
THE SECRETARY OF AGRICULTURE. 
My pear Mr. Secretary: This is in reply to Acting Sec- 
retary True D. Morse’s letter of November 23, 1955, request- 
ing my opinion as to whether the preference for United 


_ States-flag vessels provided by Public Law 664, 83d Congress 


(Aug. 26, 1954, c. 936, 68 Stat. 8832), would be applicable to 
commodities financed through a credit policy tentatively 
adopted by the Commodity Credit Corporation to promote — 
additional export sales through private trade channels. I 
have noted that the directors of the Corporation have decided 
to hold the new policy in abeyance pending my opinion, since 
the benefits expected to be derived from it depend largely 
upon the inapplicability of the shipping preference to these 
transactions. 

Public Law 664 provides in material part as follows: 

“(b) whenever the United States shall procure, contract 
for, or otherwise obtain for its own account, or shall furnish 


to or for the account of any foreign nation without provision 


for reimbursement, any equipment, materials, or commodi- 
ties, within or without the United States, or shall advance 
funds or credits or guarantee the convertibility of foreign 
currencies in connection with the furnishing of such equip- 
ment, materials, or commodities, the appropriate agency or 
agencies shall take such steps as may be necessary and prac- 
ticable to assure that at least 50 per centum of the gross 
tonnage of such equipment, materials, or commodities (com- 
puted separately for dry bulk carriers, dry cargo liners, and 
tankers), which may be transported on ocean vessels shall be 


‘transported on privately owned United States-flag com- 


mercial vessels, to the extent that such vessels are available 


- at fair and reasonable rates for United States-flag com- 


mercial vessels in such manner as will insure a fair and 
reasonable participation of United States-flag commercial 
vessels in such cargoes by geographic areas.” 

It appears from the Acting Secretary’s letter that the 
question submitted is expected to arise in this fashion. The 
Commodity Credit Corporation sells agricultural commodi- 
ties from the stocks of the Corporation directly to private 
domestic exporters who find markets abroad for the com- 
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modities. Ui:der the new credit policy the Corporation will 
extend credit up to three years in connection with such sales 
in commercial channels for export. “This credit will be 
backed by irrevocable letters of credit or other irrevocable 
obligations of banks to pay, in United States dollars, the sales 
value of the commodity plus interest at the close of the credit 
period, if payment has not been made to Commodity Credit 
Corporation from other sources prior thereto.” The credit, 
as I understand it, will be extended by the Corporation to 
domestic exporters who, in turn, will sell on credit to foreign 
private importers, but in some instances such sales may be 
made by them “to an agency of, or firm authorized by,” a 
foreign government, where such governments maintain mo- 
nopolistic controls of imports. 

I agree with your General Counsel that in so far as the 
commodities involved are sold on credit to private domestic 
exporters and purchased by private foreign importers, Public 
Law 664, 83d Congress (supra), would seem to have no ap- 
plication. The statute by its express terms is applicable 
where the United States extends credit in connection with 
the furnishing of commodities “to or for the account of any 
foreign nation.” However, in the absence of the precise facts 
and circumstances in specific cases, -I am not prepared to 
express an opinion on its applicability where an extension of 
Government credit makes possible sales on credit by a domes- 
tic exporter to “an agency of, or firm authorized by,” a foreign 
government. If, on the particular facts, it appeared that, 
even without any intergovernmental agreement, credit, im 
fact, was extended by the United States to a foreign govern- 
ment in connection with the furnishing of agricultural com- 
modities, the preference of the statute might well apply. On 
the other hand, the relationship of the foreign government 
to a particular transaction including the extension of credit 
in such transaction might be so peripheral as not to bring it 
within the purpose and reach of the statute. But in my view 
that determination cannot be made until all the material 
facts are known in a particular case. 

Since you state that the latter type of transaction would be 
the exception rather than the general rule, it would seem that 
the new policy could be applied and the borderline cases sub- 
mitted for opinion, if desired, when all the relevant and ma- 
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terial facts determinative of the issue in such cases are 
available. 

Although the General Counsel’s opinion of November 17, 
1955, which was submitted, discusses other questions concern- 
Ing the authority of the Corporation to adopt the policy in- 
volved and the effect to be given Public Resolution 17, 73d 
Congress (March 26, 1934, c. 90, 48 Stat. 500) in connection 
with the proposed extension of credit, I do not understand 
that my advice is requested with respect to those questions 
and, accordingly, I have neither considered nor express any 
opinion on them. 

Sincerely, 
HERBERT BROWNELL, Jr. 


Ocroser 14, 1957. 
Honorable Marvin L. McLain 
Assistant Secretary 
Department of Agriculture. 


Dear Mr. McLain: 

This is in reply to your letter of September 13, 1957, as 
supplemented by letters dated September 30 and October 3, 
1957, from Mr. Frank C. Daniels, General Sales Manager, 
Commodity Stabilization Service, requesting our opinion on 
the applicability of the preference provided for United 
States-flag vessels by Public Law 664, 83d Congress, to certain 
dollar sales on credit of agricultural commodities by the Com- 
modity Credit Corporation. 

Pubhe Law 664, 83d Congress (Aug. 26, 1954, c. 936, 68 
Stat. 832), provides in material part: 

“(b) whenever the United States shall procure, contract 
for, or otherwise obtain for its own account, or shall furnish 
to or for the account of any foreign nation without provision . 
for reimbursement, any equipment, materials, or commodi- 
ties, within or without the United States, or shall advance 
funds or credits or guarantee the convertibility of foreign 
currencies in connection with the furnishing of such equip- 
ment, materials, or commodities, the appropriate agency or 
agencies shall take such steps as may be necessary and prac- 
ticable to assure that at least 50 per centum of the gross ton- 
nage of such equipment, materials, or commodities (com- 
puted separately for dry bulk carriers, dry cargo liners, and 
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tankers), which may be transported on ocean vessels shall 
be transported on privately owned United States-flag com- 
mercial vessels, * * *.” | 

Two cases have been presented for our advice as to whether 
the 50 percent preference applies. In the first case, 100,000 
metric tons of corn have been sold for dollars by CCC to 
American exporters on credit for shipment to the Corpora- 
tion of Exporters and Importers of Mexico, S.A. (CEIMSA), 
an agency of the Mexican Government. Under CCC An-— 
nouncement No. GSM-1 governing its Export Credit Sales 
Program, the American exporters must submit to the CCC 
an irrevocable obligation of a bank in the United States to 
pay the purchase price plus interest in dollars on the day 
following the expiration of the deferred payment period, or 
to pay such amount in the event payment thereof from other 
sources has not been received by CCC on such day. As part 
of this transaction, the Mexican Government has arranged 
a credit with a New York bank to cover the purchase. The 
bank, in turn, will furnish the American exporters with its 
irrevocable undertaking to meet CCC requirements. Agri- 
culture advises that American exporters are now in the 
process of shipping the corn to Mexico and that according 
_ to its information the freight costs of shipment on American 
flag vessels will be just about double the cost on foreign ves- 
sels, if the shipping preference is applicable. 

In the second case the Department of Agriculture has 
under consideration, a proposed transaction under which the 
Indian Supply Mission, an agency of the Indian Govern- 
ment, would purchase food grains for dollars on credit from 
private American exporters. The exporters would apply to 
CCC for credit approval under the CCC Export Credit Sales 
Program, and would furnish an irrevocable bank obligation 
in support of the application. They would extend a com- 
parable credit to the Indian Supply Mission. Commodities 
purchased would be delivered to the exporters and shipped | 
by them to the Food Ministry of the Government of India. 

In an earlier opinion dated January 20, 1956, to the Secre- 
tary of Agriculture, the Attorney General expressed the 
view that the preference of the statute would seem to have 
no application to commodities sold for dollars on credit to 
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private, domestic exporters under the Export Credit Sales 
Program for resale to private importers abroad. The At- 
torney General reserved the question of the applicability of 
the preference to resales by American exporters to a foreign 
government, or its agency, on credit, for decision pending 
the development of the facts and circumstances in particular 
cases as they might arise. The issue here is whether the 
United States advances credit in connection with the fur- 
nishing of commodities to a foreign nation within the mean- 
ing of Public Law 664 (supra) in these transactions under 
the Export Credit Sales Program. We think it does not. 

By its terms, the preference stemming from credit trans- 
actions would appear to apply only where the United States 
advances credit to a foreign government. The credit ad- 
vanced by the United States in these transactions is to 
American exporters alone, to facilitate through such channels 
dollar sales of commodities in the Government’s hands. It is 
neither in form nor substance an advance of credit to a 
foreign government. There is no intergovernmental agree- 
ment involved. The United States looks solely to the obliga- 
tion of the American exporter, buttressed by an American 
bank’s irrevocable undertaking, for dollar payment for the 
commodities sold. The United States acquires no legal 
right in these transactions to exercise any control over the 
terms or conditions including the credit terms on which 
the American exporter resells the commodities abroad. 
In the Mexican transaction the Mexican Government 
arranged independently its own credit with a private New 
York bank in aid of the desired dollar purchase from Ameri- 
can exporters. In the prospective Indian transaction, it is 
our understanding that the American exporters will inde- 
pendently arrange for the irrevocable American bank 
undertakings required by CCC. In these circumstances, it 
would seem immaterial within the contemplation of the pref- 
erence statute that the foreign buyer, to whom the American 
exporter extends credit, is a Government agency rather than 
a private importer. | ee 

It is our opinion, therefore, that these transactions do not 
constitute an advance of credit in connection with the fur- 
nishing of commodities to a foreign nation within the 
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meaning of Public Law 664 (supra), and that the preference 
provided by that law does not apply to these and similar 
transactions. 
Sincerely yours, | 
- W. WILSON WHITE, 
Assistant Attorney General 
| Office of Legal Counsel. 


EXPORT SALES OF AGRICULTURAL COMMODITIES TO SOVIET 
UNION AND EASTERN EUROPEAN BLOC COUNTRIES 


Credit sales of agricultural commodities to nations in default of their — 
obligations to the United States are not loans prohibited by the 
Johnson Act, 18 U.S.C. 955, if the credit extended is within the range 
of that commonly encountered in export sales of such commodities. 

Assignment of a credit buyer’s obligation to a third party is not a 
purchase or sale of “other obligations” within the meaning of 18 
U.S.C. 955 | 

Section 2(c) of the Agricultural Act of 1961, 75 Stat. 294 (7 U.S.C. 
1282 note), declaring the policy of Congress not to subsidize the 
export, sell or make available subsidized agricultural commodities 
to certain nations, does not affect specific operative provisions of law 
so as to bar such sales, but sets out policy to be interpreted by the 
President in the light of changing circumstances. 

Subsidies paid by Commodity Credit Corporation to United States 
exporters in connection with export sales of agricultural commodities. 
are not “assistance” to purchasing nations within the meaning of the 
Mutual Defense Assistance Control Act of 1951, 65 Stat. 644, as 
amended (22 U.S.C. 1611 et seq.), regulating assistance to nations 
which permit shipment of war materials, ete., to certain countries. 


OcrToBer 9, 1963. 
Tue SECRETARY OF STATE. 


My pear Mr. SecreTary: This is in response to Acting 
Secretary George W. Ball’s letter of September 23, 1963, 
requesting my opinion concerning the application of certain 
Federal statutes to sales of United States wheat and other 
agricultural products to the Soviet Union and Eastern 
European bloc countries. I understand that the precise form 
which these sales might take has not been determined, but 
that in any case they would be made for United States 
dollars, gold, or convertible currencies at not less than world 
market prices, and would not involve extensions of credit 
except within the range of those commonly encountered in 
connection with other commercial sales for export of the 
commodities involved. I have reviewed the relevant statutes 
and have concluded that they present no legal obstacle to 
such sales. - | | 
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Tue: JoHNson. Act 


The Johnson Act, 18 U.S.C. 955, prohibits certain financial 
transactions by private persons'in the United'States involving 
foreign governments which are in default in the payment of 
their obligations to the United States. The prohibited trans- 
actions include the making of “loans” to, and the purchase or 
sale of “bonds, securities, or other obligations” of, a foreign 
government. which is within .the statutory category: The: 
Acting: Secretary’s: letter states that the Soviet Union is:a 
government in default for the purposes of the act. => 

It'is, of course, apparent thatif the proposed sales of agri- 
cultural products to the Soviet Union should be made entirely 
for. cash, no.question under. the Johnson Act. would be pre- 
sented.. Moreover, since the: act.is expressly made inap- 
plicable to Federal corporations, it would not apply to sales 
that might be made by the Commodity. Credit Corporation: 
The latter is.a corporation created by act of Congress .(June 
(29; 1048, ¢..704, 62: Stat. 1070,.as amended, 15. U.S.C. 714), 
empowered: to: procure agricultural. commodities. for: sale to 
foreign governments‘and to export or cause such commodities 
to be. exported. (62 Stat. 1072, supra, 15 U.S.C. 714c). It 
should also be noted that, as provided. by section 11.of the: 
Export-Import. Bank. Act of 1945. (July 31, 1945, c. 341,.59 


118°U.8:C: 955° provides: 

“Whoever, within the United: States,: purchases or selis the bonds, secu-- 
rities, or other obligations of any foreign government or political subdivision - 
thereof or ‘any organization or association acting for or on behalf of a foreign“ 
gayernment or political subdivision thereof, issued : after April 18, 1984, or-. 
makes any loan to such foreign government, political subdivision, organization . 
or association; except a renewal or adjustment of existing indebtedness, while’ 
such. government, . political .subdivision, organization or. association, is: in - 
default in the. payment of its obligations, or any part thereof, to the United 
States, shali be fined not more:than $10,000 or imprisoned fdr not more than 
five -years,:.or both... . 

“This section is applicable to individuals, partnerships, corporations, or 
associations other than public corporations created ‘by or pursuant -to special 
authorisations -of Congress, or corporations in-which the United States has or- 
exercises a controlling interest through stock ownership or otherwise. While 
any. foreign government is. a-member. both of the International Monetary- 
Fund and of the International Bank -for Reconstruction and. Development, 
this section shall not apply to the sale or purchase of bonds, securities, or 


. Other obligations of such government or any political subdivision thereof or’ 


of any organization or association acting for or on behalf of such government. 
or political subdivision, or to making of any loan to such government, political 
subdivision, organisation, or association.’ 
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Stat. 529, as amended, 12 U.S.C. 635h), the Johnson Act does: 
not apply to persons acting for or participating with the 
Export-Import Bank in any transaction engaged in by the 
Bank. The Bank itself, as a corporation created by act of 
Congress, supra (12 U.S.C. 635), 1s exempted from the 
operation of the Johnson Act. Accordingly, the act would 
not interfere with export sales in which the Bank participated 
by issuing a guarantee of payment of the purchase price or 
otherwise. Nor would it apply to private insurance com- 
panies, acting through the Foreign Credit Insurance Associa- 
tion, which might participate with the Bank in the issuance 
of such guarantees. The Acting Secretary informs me that 
such guarantees are a common feature of similar export 
transactions with other foreign governments and their 
agencies. | 

There remains for consideration the propriety under the 
Johnson Act of possible sales by private American firms on a 
deferred-payment basis. It is my opinion that such sales 
would not involve the making of “loans” within the meaning 
of the act. This view is consistent with the position taken 
by this Department under Attorney General Homer Cum- 
mings (37 Op. A.G. 505 (1934)), and more recently in As- 
sistant Attorney General Nicholas deB. Katzenbach’s letter 
of January 19, 1962, to the General Counsel of the Depart- 
ment of Agriculture. The term “loan” in ordinary com- 
mercial usage denotes a contract by which one delivers a sum 
of money to another, and the latter agrees to return at a 
future time a sum equal to that borrowed, with or without 
interest. See, e.g., In re Grand Union Co., 219 Fed. 353. 
(C.A. 2, 1915); National Bank of Paulding v. Fidelity & 
Casualty Co., 1381 F. Supp. 121 (S.D. Ohio 1954). The right 
to defer payment for goods sold is not a loan but credit. See, 
e.g., Dunn v. Midland Loan Finance Corp., 206 Minn. 550, 
289 N.W. 411 (1939) ; Bernhardt v. Atlantic Finance Corp., 
311 Mass. 183, 40 N.E. 2d 713 (1942) ; Whitney, The Law of 
Modern Commercial Practices, sec. 12 (1958). And the pay- 
ment of consideration by a third party for an assignment of 
the buyer’s obligation does not constitute a loan to either the 
buyer or the seller. See O27 City Motor Co. v. Cl.T. Corp., 
76 F. 9d 589 (C.A. 10, 1935); General Motors Acceptance 
Corp. v. Mid-West Chevrolet Co., 66 F. 2d 1 (C.A. 10, 1988) ; 
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Duna. v:. Midiend. Laan. Fimance. Corp., supra; vel. 6A, 
Corbin,. Contracts, sec. 1500 (rev. ed. 1962). Accordingly, 
neither sales transactions by American exporters: on a de- 
ferred-payment basis, nor payments made to such exporters: 
by: third parties m return for an assignment.of the.right to 
payment in connection. with such. sales, are “loans” to the 
purchaser of the exported goods in the ordinary sense of that. 
term: in legal and commercial usage. 

Nor would the forms of credit transactions in which private: 
exporters commonly engage in connection with export sales. 
on credit, involving the assignment or negotiation of contract 
rights or commercial paper, violate the Johnson Act’s prohi- 
bition. against: the purchase or sale of the “bonds, securities,. 
or other obligations” of the governments to which the act 
refers. Since the right to receive payment in connection with. 
export sales is not normally received by the seller in the form 
of bonds or securities, the issue presented by such transactions: 
is whether they would involve the purchase or sale of “other 
obligations” within the meaning of the statute. 

Although the assignment or negotiation of a contract right 
or commercial document resulting from the sale of goods on 
credit can be broadly termed a “sale” of the buyer’s. “obliga-- 
tion,” it is not, in my opinion, proscribed by the Johnson Act. 
The act is a criminal statute, and therefore must be construed 
strictly, “lest those be brought within its reach who are not 
clearly included,” United States ex rel. Marcus v. Hess, 317 
U.S. 537, 542 (1943) ; United. States v. Resnick, 299 U.S. 207 
(1936) ; Kraus c& Bros. v. United States, 327 U.S. 614, 621-622 
(1946). For that reason and the reasons indicated hereafter, 
it is my view that the act must be interpreted, in accordance 
with. the rule of ejusdem generis, to relate only to sales of 
bonds and securities and “other obligations” of like nature. 
The distinction here made is essentially that made in connec- 
tion. with both Federal and State enactments in the field of 
securities regulation : between obligations which are covered. 
because they are, or are likely to be, widely distributed among” 
members of the public, and obligations which are not.covered. 
because. they are issued in the ordinary course of trade and 
normally move exclusively within. the-relatively restricted 
channels of banking and.commercial credit. See, ¢.g., Secu- 
rities: Act of:1938 (May: 27, 1933, c. 38,.secs. 3(a) (3), 4(1), 
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48 Stat. 7677) discussed in H. Rept. 85, 78d Cong., 1st sess. 
(1933), p. 15 (exemption for “short-term paper * * * of a 
type which rarely is bought by private investors”), and Loss, 
Securities. Regulation vol. 1, (2d ed., 1961) 566: et seg., 658 
et seg: (exemptions for short-term. paper and for non-public 
offerings) ; Calif. Corp. Code § 25102(b), (c) (exemptions 
for “Bills of exchange, trade acceptances, promissory notes 
and. any guarantee thereof, and other commercial paper 
issued, given, or acquired in a bona fide way in the.ordinary 
course of legitimate business, trade, or commerce”, and for 
promissory ‘notes. “not offered to the public or * * * sold to 
an underwriter for the purpose of resale”). 

The foregoing interpretation of the Johnson Act is. the 
necessary result of application of the reasoning employed by 
Attorney. General Cummings: in construing: the act shortly 
after it became law in 1934. 37 Op. A.G. 505, supra. That 
opinion, rendered at the request: of. the Secretary. of: State, 
reads in part as follows (2d. at 512): 

“The Committee Reports (S. Rept. 20 and- House: Rept. 
974, 73d.Cong.) recite that the bill was introduced following 
an, investigation by the Senate: Committee on Finance.and the 
revelation therein that. ‘billions-of: dollars of: securities: ** * * 
offered for sale to the American people’ were overdue and 
unpaid; that some of these ‘foreign bonds and obligations 
* * * were sold by the American financiers to make out- 
rageously high profits’; and stated a purpose ‘to prevent a 
recurrence of the practices which were.shown by the investi- 
gation to-be little less than a. fraud upon the American 
people * * * to curb the rapacity. of those engaged in the 
sale of foreign obligations * * *.’ 

“This, I think, is indicative of a. purpose to deal with such 
‘bonds’ and ‘securities’ and with ‘other obligations’ of like 
nature, observing the rule of ejusdem generis—that is, obliga- 
tions such as those which had been sold to the American 
public to raise money for the use of the foreign governments 
issuing them—not contemplating foreign currency, postal 
money orders, drafts, checks and other ordinary aids to bank- 
ing and commercial transactions, which are ‘obligations’ in ~ 
a broad sense but not in the sense intended. It was obviously 
not the purpose of the Congress to discontinue all commercial 
relations with the defaulting countries.” 


244-574 O - 78 - 17 


234 Agricultural Export to Soviet Union 


Direct recourse to the legislative history of the act confirms 
that both distinctions here made—that between loans and 
commercial credit, and between securities and commercial 
paper—reflect accurately the intention of Congress and the 
policy it sought to implement. As noted by Attorney General 
Cummings, it was obviously not the purpose of the Congress 
‘to interfere with the ordinary incidents of trade relations 
with the defaulting nations as distinguished from participa- 
‘tion by them in the capital markets of the United States. 
Moreover, the debates provide numerous indications of Con- 
gress’ familiarity with the distinction between traffic in 
“bonds [and] securities” and commercial dealings. A par- 
allel was drawn with the recently enacted Securities Acts in 
terms of the need to protect unsophisticated investors. 78 
- Cong. Rec. 6048, 6052. Reference was also made to section 5 
of the Reconstruction Finance Corporation Act (Jan. 22, 
19382, c. 8, 47 Stat. 7), which expressly prohibited the making 
by the RFC of “advances * * * upon foreign securities or 
foreign acceptances,” or drafts and bills of exchange secured 
by goods in transit to Europe. See 78 Cong. Rec. 6051. The 
contrast in the language of the two acts, together with the 
context in which the Johnson Act was passed, makes it clear 
that the Johnson Act does not apply to the assignment or 
negotiation by an American seller, in the ordinary course of 
business, of contract rights or commercial paper resulting 
from sales of goods on normal commercial terms. 

It should be understood that the types of transactions dis- 
— cussed above would violate the act, regardless of their purely 
forma] characteristics, if used as a subterfuge to evade it. 
Thus, for example, extensions of credit for an inordinately 
long period might be used as a device to circumvent the pro- 
hibition against loans. This question need not be considered 
in detail here since you inform me that any extensions of 
credit that may be involved will be within the range of those 
commonly encountered in commercial sales of a comparable 
character. Subject to that qualification, I conclude that none 
of the transactions outlined in your letter would be prohibited 
by the Johnson Act. 
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Secrion 2(c) or tHe Acricutruran Acr or 1961 


Section 2-of the Agricultural Act of 1961 (Aug. 8, 1961, 
P.L. 87-128, 75 Stat. 294, 7 U.S.C. (Supp. IV) 1282 note), 
declares it to be— 

« * * * the policy of Congress to— 

od ae * J a 

“(c) expand foreign trade in agricultural commodities 
with friendly nations, as defined in section 107 of Public Law 
480, 83d Congress, as amended (7 U.S.C. 1707), and in no 
manner either subsidize the export, sell, or make available 
any subsidized agricultural commodity to any nations other 
than such friendly nations and thus make full use of | our 
agricultural abundance * * *.” 

The adoption of this declaration of policy followed the 
announcement by the Department of Commerce in June 1961 
of a change in existing export licensing policy to permit the 
sale of subsidized surplus argicultural commodities to the 
Eastern European Soviet bloc. The announcement indicated — 
that consideration would be given to approval of export 
licenses for shipment of such commodities, including com- 
modities acquired directly or indirectly from Commodity 
Credit Corporation stocks, to the Soviet Union and other 
Eastern European countries, provided the commodities were 
sold for convertible currencies. Hearings before the House 
Select Committee to Investigate and Study the Administra- 
tion, Operation, and E'nforcement of the Export Control Act 
of 1949, and Related Acts (87th Cong., 1st sess.), p. 109. 

Section 107 of Public Law 480 (Agricultural Trade De- 
velopment and Assistance Act of 1954, July 10, 1954, c. 469, 
68 Stat. 457, 7 U.S.C. 1707), referred. to in the declaration of 
policy, defines the term “friendly nation” to mean “any 
country other thin (1) the U.S.S.R., or (2) any nation or 
area dominated or controlled by the foreign government or 
foreign organization controlling the world Communist move- 
ment.” Public Law 480 authorized, znter alia, export sales 
for soft currencies and for long-term credits. ‘See 7 U.S.C. 
1701, 1731. Sales of this character are authorized only with 
respect to “friendly nations,” as defined in the act, but no 
restriction 1s imposed on commercial sales for cash or short- 
term credits. 
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During consideration by the House of the bill which. be- 
came the Agricultural Act of 1961, Representative Latta, of 
Ohio, referring to the change of policy :announced by the 
Department of Commerce, proposed-adding to the declaration 
of policy already contained in section .2(c) the language: 
“and in no manner either subsidize the export, .sell,.or make 
available any subsidized agricultural commodity to any 
nations other than such frieadly nations.” He object.d to 

gelling subsidized agricultural, commodities to the Soviet bloc 
—even .sales-not involving any element of assistance. under 
Public Law 480—hbecause sales at the world market price 
would, in his view, give bloc countries the benefit of subsidies 
paid by the Commodity Credit Corperation to American 
‘producers and exporters.? He urged that this was objection- 
able “in view of the world situation.” After-some debate as 
to the meaning and desirability of the amendment, it was 
adopted. 107 Gong. Rec. 13745-18748. The Conference 
-Committee -accepted the amendment. H. Rept. 839, 87th 
Cong., 1st:sess., p. 28. 
It is clear that: the-policy declaration contained in section 
.2(c)-does not have the legal effect. of prohibiting commercial 
gales of -subsidized agricultural. commodities. to. Soviet bloc 
countries at world market: prices for United States dollars, 
gold,-or convertible currencies. Declarations of policy in 
legislation, like preambles and other introductory material, 
do-not alter specific operative provisions of law. Sznelair 
Refining Co. v. Atkinson, 370 U.S. .195, 202 (1962) ; Lauf v. 
E.G. Shinner & Co., 803 U.S. 823, 830 (1938) ; Price v. For- 
rest, 173.U.S. 410, 427 (1899) ; Yazoo Railroad Co. v. Thomas, 
| 2 Under seetion 407 of the Agricultural Act of 1949 (Oct. 31, 1949, c. 792, 
68 .Stat. 1055, as amended, 7 U.S.C. 1427), the Commodity Credit Corporation 
is authorized to sell subsidized agricultural commodities owned or controlled 
by it for export at less than the domestic price. Representative Latta stated 
:-that under the Department of Commerce proposal “the American taxpayer 
will now be picking up the difference between the world price and the domestic 
price. * * * The exporter would charge this difference to the taxpayer.” 
107 Cong. Rec. 13746-13748. In fact, as noted by Representative Cooley, 
of North Carolina, Chairman of the House Agriculture Committee in debate 
on the floor of the House, since the commodities in question are surplus, the 
-American taxpayer in each case has already “picked up” not merely :the 
‘difference between the world price and the domestic price, but the entire 
amount of the domestic price. Export transactions ean be said to involve a 
“subsidy” only because the losses incurred in maintaining the domestic: price 
support program are not deemed realized until a sale occurs. The net result 


of export transactions therefore is to reduce the loss to the taxpayer by the 
amount. of -the-world market price. J. at 18747. 
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132 U:S.' 174, 178 (1889) ; Sutherland, Statutory Construc- 
tion (3d: ed., 1943) section: 4820. This rule is particularly 
rélevaht where, as:here, the declaration of policy was not con- 
temporaheous with the enactment or amendment of any of 


the basic: pertinent statutes: the Export Control Act, the 


nar Act of 1949, and the Commodity Credit Coxpo- 

Fation Charter Act.® 

-I have examined the history of the declaration with care 
and find no indication that Congress itself viewed the amend- 
ment as ‘more than an expression of its policy, to be given 
consideration by the Executive in making decisions within 
the framework of authorizations and prohibitions established 
by prior law. Representative Latta, who sponsored the 
declaration, himself stated that its purpose was to have the 
Department of Commerce know “what the sense of this Con- 
gress is” with respect to the transactions in question. 107 
Cong. Rec. 18746. And Representative Hoeven, of Iowa, one 
of its supporters, pointed out that the amendment “pertains 
only to the policy section of this bill.” Zd. at 18747. At no 
point in the legislative consideration of the declaration was 
any effort made to revise or to repeal the statutes that would 
have to be deemed amended if the policy were to be given 
binding legal effect. 

The Congress could, of course, have embodied its policy 
in @ provision of positive law to which the executive branch 
would have been bound to adhere. That it did not choose to 
do so is significant, not only in establishing that section 2(c) 
is without legal effect but in determining its proper inter- 
pretation and application as policy. Congress evidently con- 
templated that situations might thereafter arise in which the 
considerations of policy to which it was directing attention 
should not be decisive; that it would be necessary for the 
Executive to consider and appraise the policy thus declared 
and to determine whether its application would serve the 
nati onal interest in particular situations. Both Congress‘and 


"a Export Control Act of 1949 (Feb. 26, 1949, c.°11, 63 ‘Stat. 7,:d4s amended, 
50 U. 8.C. App. 2021 et seq.) (authorizing the President to regulate exports, 
ihcloding ‘their’ financing, ‘transportation, and other’ serviting) ; “Agricultural 
Act of 1949, séction 407, supra (CCC authorized to sell agricultural com- 
modities for export at less than support prices) ; : Commodity Credit Corpora- 
tién‘ Charter Act ‘(June 20, 1948,‘ c. 704, sec. 5, 62 Stat. 1072), supra (CCC 
empowered -to. _ procure agricultural commodities for sale to foreign goyern- 
ments, and to export such commodities, or cause them to be exported, and to 
aid in the development of foreign markets for these commodities). 
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the courts have traditionally sought to avoid restricting the 
Executive unduly in matters affecting foreign relations be- . 
cause of the need for flexibility in this area and the fact that. 
the Constitution entrusts the external affairs of the Nation. 
primarily to the Executive. United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304, 319-321 (1936) ; Chicago & 8S. 

Air Lines v. Waterman S.S. Corp., 333 U.S. 108, 111-114 
(1948). If, therefore, the executive branch should determine: 
that permitting the sales in question would serve the national 
interest at this time, its action would not only be lawful but 
consistent with the intention of Congress as to the manner in 
which section 2(c) was to be interpreted and applied. 


III 
Tue Barris Act 


I agree with the Acting Secretary that the Mutual Defense: 
Assistance Control Act of 1951 (Oct. 26, 1951, c. 575, 65 Stat. 
644, as amended, 22 U.S.C. 1611 e¢ seg.) (the Battle Act) 
presents no legal obstacle to sales of agricultural commodities. 
to Eastern European bloc countries. The Battle Act was 
designed to supplement the Export Control Act of 1949,. 
supra, n. 8, which authorizes the President to “prohibit or: 
curtail the exportation from the United States, * * * of any 
articles, materials, or supplies, * * * except under such rules 
and regulations as he shall prescribe.” Pursuant to the 
Export Control Act, a comprehensive system of export licens- 
ing was set up to control the shipment of commodities from 
the United States to foreign countries. See H. Rept. 318, 82d 
Cong., 1st sess. (1951). The Battle Act added to this system 
of regulation a mechanism for inducing other countries to. 
embargo the shipment to the Soviet bloc of “arms, ammuni- 
tion, and implements of war, atomic energy materials, petro- 
leum, transportation materials of strategic value, and items: 
of primary strategic significance used in [their] production.” | 
See S. Rept. 698, 82d Cong., 1st sess. (1951). The act provides. 
(section 103, 22 U.S.C. 1611b(b)) for the termination of all. 
military, economic, or financial assistance to any nation upon. 
the recommendation of the Administrator of the program, 
subject to review by the President in certain instances, if it 
“knowingly permits the shipment to any nation or combina-- 
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tion of nations threatening the security of the United States, 
ineluding the Union of Soviet Socialist Republics and all 
countries under its domination,” of any of the embargoed 
materials. The act contains a further declaration of policy 
regarding the export, by countries receiving assistance, of 
other commodities “which in the judgment of the Adminis- 
trator should be controlled.” Section 201, 22 U.S.C. 1612a. 
If a country receiving assistance from the United States does 
not effectively cooperate in controlling exports of such ‘com- 
modities, all military, economic, or financial assistance is to 
be terminated upon a determination by the President of non- 
cooperation. Section 203, 22 U.S.C. 1612b. 

As indicated by the above summary of its provisions, ‘the 
Battle Act did not purport to regulate private United-States 
shipments to Soviet bloe countries, which were already sub- 
ject to regulation under the Export Control Act. The Battle 
Act relates, rather, to trade with the Soviet bloc by countries 
receiving aid or assistance from the United States. More- 
over, the transactions to which this opinion relates would be 
- purely commercial in nature from the standpoint of the pur- 
chasing countries, and would therefore not involve “economic 
or financial assistatice” within the meaning of the Battle Act. 
The Commodity Credit Corporation assists exports of agri- 
cultural products through the paymient to United States ex- 
porters of subsidies designed to eliminate the impact on such 
exporters of the domestie price support program and thereby 
enable them to compete on an equal basis with foreign ex- 
porters. However, as the Acting Secretary’s letter states, the 
only “assistance” involved } in the payment of such subsidies 
redounds to the benefit exclusively of United States producers 
and exporters.‘ 

This view is supported by my recent opinion to | the Secretary of Agricul- 
ture of August 29, 1968 (42 Op. A.G. No. 14), regarding the applicability of the 
Cargo Preference Act to export sales on long-term credit negotiated by the 
Secretary of Agriculture with domestic exporters under Title IV of Public 
Law 480. While the opinion concludes that the Cargo Preference Act 
applied because the purpose of the Title IV long-term credit program was in 
substantial part “to assist” the foreign economy, it was stated that if the 
Department of Agriculture should sell surplus agricultural commodities to a 
domestic exporter for export purposes under a program designed to dispose 
of the goods on the best possible terms and conditions, “the resulting export 
is a purely commercial transaction * * * and, hence, not subject to the Cargo 


Preferenee Act éven if the United States advances credit to the exporter and 
the ultimate purchaser is a foreign government.” (p. 12, supra. ) 
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As to both points, the following colloquy between Senator 
Sparkman, of Alabama, the floor manager of the Battle Act 
in the Senate, and Senator Kem, of Missouri, who advocated. 
a more stringent bill, is instructive (97 Cong. Rec. 10675) : 

“Mr. SPARKMAN: I should hke to say that it does not 
make any difference what the United States is receiving 
[from the USSR]. That is not the question. The question. 
relates to trade between Soviet countries and countries to: 
which the United States intends to extend help. 

“Mr. KEM: Exactly. 

“Mr. SPARKMAN:; Either economic or military. It has 
nothing to do with trade between the United States and 
Russia or any other country. 

“Mr, KEM: I did not intend to imply anything else.” 

Accordingly, it is clear that the act has no application to 
the contemplated transactions. 


IV 
Tue Export Controt Acr 


The Acting Secretary’s letter properly states that in any 
event the export of agricultural products to the Soviet Union 
and to bloc countries would require the issuance of licenses: 
in accordance with the export control regulations promul- 
gated pursuant to the Export Control Act of 1949, supra. 


I am not aware of any other Federal statutes relevant to 
the problems involved. Accordingly, it is my opinion that 
the transactions described in your letter could be accom- 
plished in conformity with the laws of the United States. 

Sincerely, 
ROBERT F. KENNEDY. 


TITLD TO NATURALLY-MADH LANDS UNDER THE 
SUBMERGED LANDS AOT 


The Submerged Lands Act (act of May 22, 1953, c. 65, 67 Stat. 29, 
43 U.S.C. 1801-13815) relinquished any former title of the United 
States to lands naturally-made as islands, which formerly were 
“lands beneath navigable waters,” as that phrase is defined in the 
act. Title to accretions to public lands of the United States was 
not affected by the act. 

The ruling of the Bureau of Land Management of the Department of 
the Interior in the case of Floyd A. Wallis (BLM-A 036376), as 
affirmed by the Secretary of the Interior (65 I.D. 369 (1958) ), to 
the contrary is erroneous and should be revoked. | 

DeceMBER 20, 1963. 

THe SECRETARY OF THE INTERIOR. | 
My pear Mr. Secretary: I have the honor to submit for 

your guidance, pursuant to a request from the President on 

October 30, 1963, an opinion formally embodying the advice 

which I gave him on January 30, 1963, concerning the title, 

if any, of the United States to lands which formed as islands 
in the marginal sea within the boundaries of a State after 

the State was admitted to the Union but before May 22, 

1953, the effective date of the Submerged Lands Act, c. 65, 

67 Stat. 29 (48 U.S.C. 1301 e¢ seqg.). The most important of 

the disputed areas lie along the Florida coast and in Louisi- 

ana at the mouth of the Mississippi. | 

A brief description of the factual and legal background 
is necéssary to clarify the issue. Off the Florida coast the 
tides and ocean currents sometimes form shoals that become 
tiny islands. The islands may grow quite rapidly, espe- 
cially if a mangrove seed is dropped by a passing bird and 
takes root, for the roots hold the shifting earth. Although 
the exact chronology is uncertain because of the incom- 
pleteness of the early charts, many such islands were 


formed within the past century. Since their formation they 
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have sometimes been incorporated as part of the mainland 
or other offshore islands. ‘The lands were formed within the 
political boundaries of Florida and for many years were 
commonly believed to belong to the State of Florida as the 
owner of the bed of the marginal sea. In some cases the 
State transferred title to private owners. The lands have 
been used for camps and cottages, and even real estate devel- 
opments. Considerable investments appear to have been 
made on the strength of the State’s supposed title. 

The situation along Louisiana’s coast is quite different, 
although the legal question is the same. The Mississippi 
River carries enormous quantities of silt into the Gulf of 
Mexico.: As the river reaches the Gulf it makes its own 
channel through the growing delta, building up natural 
levees on either hand which have been enhanced by dredging 
to keep the passes (channels) open to navigation. A glance 
at any large-scale chart reveals the extraordinary length 
of these arms reaching out into the Gulf. A break in one 
of the levees, made by natural forces or by man, would 
permit the current to flow through and, as it slackened, to 
deposit silt on the other side building up fast land. Some 
land might attach itself to the levee as accretion. Other 
land might be formed as islands. The islands might be 
joined either to each other, to the levee or to the mainland. 
The whole area is low and wet. The foregoing process is 
remarkably complex. The comparison between early and 
current charts makes it plain that many acres of fast land 
have been formed in this fashion, some as islands, some as 
islands which by accretion have been joined to the mainland, 
and some, perhaps, as direct accretion to the mainland. | 
_ Other islands in the delta area were formed as a result 
of the geological structure of the bed of the sea. As the 
Mississippi deposits its tons of silt, their weight sometimes 
causes the immediate area to sink and the pressure of the 
sinking mass then raises the bed of the sea in other spots 
into new islands, often called mudlumps, that may later be 
incorporated into other new land in the delta area or may, 
indeed, sink back beneath the sea. 

These processes have been taking place continuously for 
many years. As in Florida the general assumption was 
that Louisiana owned the bed of the sea within its political 
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boundaries and therefore became the owner of any newly 
formed islands within the marginal sea. . The area is valu- 
able for oil fields and possibly other natural resources. 
The controversy over title arises in the following manner. 
Under the common law the sovereign is the owner of the 
bed of all navigable streams and of navigable inland waters. 
In Pollard’s Lessee v. Hagan, 3 How. 212 (1845), the Su- 
preme Court held that newly admitted States became the 
owners of the lands beneath navigable waters within their 
political boundaries, except as a prior sovereign might have 
granted the land to another owner. Although the case in- 
volved land in Mobile Bay, which is inland waters, through- 
out the rest of the nineteenth century and during the early 
decades of the twentieth century it was generally assumed 
that the same role applied to lands beneath the marginal 
sea. It is also a settled rule that new islands formed in a 
body of water by natural forces became the property of the 
owner of the bed. City of St. Louis v. Rutz, 1388 U.S. 226, 
947 (1891). The States therefore administered both the 
submerged lands and the new islands as their own, and made 
both grants and leases. 
_ During the 1930’s and 1940’s, after the discovery of vast 
natural resources under the sth ere sea, the Federal Gov- 
ernment began to challenge the States’ claims of title to sub- 
merged lands. In United States v. California, 382 U.S. 19 
(1947), the Supreme Court overturned the widespread prior 
assumption ; limited the rule of Pollard’s Lessee v. Hagan to 
tidelands and inland waters; and held that the United States 
had paramount rights in the lands under the marginal sea. 
Although the opinion spoke only of paramount rights, the 
decision sustained the claim of the United States to all the 
oil, natural gas, sulphur and other minerals so that we can 
say, for all practical purposes, that the United States was 
held to have title to the bed of the marginal sea. For present 
purposes it is also proper to assume that title to the islands 
formed by natural forces within the political boundaries 
of a State after the State was admitted to the Union was 
vested in the United States as the owner of the bed of the 
marginal sea. City of St. Louis v. Rutz, supra. 


1The issue is actually disputed, but the dispute is irrelevant to the issue 
considered in this opinion. 
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In subsequent rulings the decision in United States v. 
California was extended to Louisiana and Texas;? obvi- 
ously it applied to all other States. The rationale cast doubt 
upon private titles on the strength of which investments had 
been made. 

The decisions gave rise to a national controversy which 
was resolved on May 22, 1953, when Congress enacted and 
President Eisenhower signed the Submerged Lands Act, 67 
Stat. 29 (43 U.S.C. 1801 et seq.). 

Generally speaking, the effect of the Submerged Lands Act 
is to release and relinquish to the States title to and owner- 
ship of “the lands beneath navigable waters” within State 
boundaries, including all the natural resources therein. 
Lands beneath navigable waters are defined in section 2(a) 
in three parts. Subdivision (1) includes lands covered by 
nontidal waters “up to the ordinary high water mark as 
heretofore or hereafter modified by accretion, erosion and 
reliction * * *.” Subdivision (2) covers “all lands perma- 
nently or periodically covered by tidal waters up to but not 
above the line of mean high tide and seaward to a line three 
geographical miles distant from the coast line of each such 
State * * *.”3 Subdivision (3) brings within the definition: 

“(3) all filled in, made or reclaimed lands which formerly 
were lands beneath navigable waters, as herein above 
defined.” 

The Submerged Lands Act conveys to the States what- 
ever title the United States had to lands within the fore- 
going limits. It is equally plain that the act conveyed to 
the States whatever claim the United States might have to 
- islands in the same area filled in or reclaimed by man (ex- 
cept as they might fall under one of the exceptions in sec- 
tion 5). 

Sovereignty over islands existing when a State was ad- 
mitted to the Union passed to the State. Title to some of 
those islands might have already passed into private hands 
and thenceforth be governed by State law. Title to others 
might have remained in the United States, just as other pub- 


* United States v. Louisiana, 889 U.S. 699 (1950) ; Untted States v. Texas, 
839 U.S. 707 (1950). . | 

* The omitted words put the line farther seaward in certain instances. Since 
that issue is not involved in the present controversy, I shall speak as if the 
limit were three miles. 
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lic lands on the mainland, but some of the latter may later 
have passed into private hands in the same manner as other 
public lands. In any event the status of the islands formed 
before statehood would not be different from that of other | 
land under the State’s jurisdiction. 

Islands in the marginal sea formed after May 22, 1953, 
belong to the State as the owner of the bed. City of St. Louis 
v. Rutz, 138 U.S. 226, 247 (1891). 

Thus, the only question raised by the pending controversy 
is whether the lands naturally formed as islands in the mar- 
ginal sea within the boundaries of an admitted State but 
before the enactment of the Submerged Lands Act belong 
to the States (and their grantees) or to the United States. 

This question has once already been the subject of formal 
consideration. On June 7, 1956, the Director of the Bureau 
of Land Management of the Department of the Interior in 
the so-called Floyd A. Wallis case (BLM-—A 036376 e¢ al.), 
ruled that certain lands formed as mudlumps in the Louisi- 
ana delta region belonged to the United States in its sov- 
ereign capacity and had not been transferred to Louisiana 
under the Submerged Lands Act. This decision was af- 
firmed by the Secretary of the Interior, 65 I.D. 369 (1958) .‘ 

In my opinion, this ruling was erroneous and the title 
to the naturally formed lands in dispute belongs to the homie 
and their grantees. 

I 


The words of the Submerged Lands Act do not resolve | 
the issue. Although they can be read, standing alone, 
to mean that only man-made lands passed to the States, 
they lend themselves as readily to an interpretation 
covering both man-made and naturally-made islands. 


The critical provision is section 2(a)(8) which includes 
among the lands conveyed : 
“all filled in, made, or reclaimed lands which formerly were 
lands beneath navigable waters * * *.” 


¢ Although the Decision of the Secretary was sustained in subsequent court 
proceedings, Morgan v. Udall, 806 BF. 2d 799 (C.A.D.C.) (1962), certiorari 
denied, 871 U.S. 941 (1962), the question under review was not in issue and 
not determined. See the Memorandum for Stewart L. Udall, Secretary of the 
Interior, in Opposition. 
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- The words “filled in” and “reclaimed” suggest the works 
of man, and since the word “made” is used in close associa- 
tion with “filled in” and “reclaimed”—indeed, it comes be- 
tween them—they tend to color its meaning. Moreover, 
“made” is defined by many dictionaries to distinguish what 
is artificial from what is natural. £.9., Dictionary of Amer- 
toam English, The University of Chicago, 1942; Oaford 
English Dictionary (10 vol.), Clarendon Press, 1908; Wed- 
ster’s New International Dictionary, 2d ed., G. & C. Merriam 
Co., 1957. | 

It is said that some significance must be attached to the 
fact that “made” was inserted into some of the bills dealing 
with submerged lands well along in the controversy, and 
that the only possible purpose was to add “naturally-made” 
land. However, “made” can be given significance without 
going so far; for some purposes an island formed by artifi- 
cially altering the course of a stream so as to cause the deposit 
of silt might well be described as “made by man,” although 
it might be neither “filled in” nor “reclaimed.” © 

It does no violence to the words of section 2(a) (3), how- 
ever, to read “made” as including both man-made and nat- 
urally-made islands. Lawyers have often used the word 
“made” to describe lands newly formed by nature. £.9., 
Jefferis v. Hast Omaha Land Qo., 134 U.S. 178 (1890) ; 
County of St. Clair v. Lovingston, 23 Wall. 46, 59 (1874) ; 
Linthicum v. Coan, 64 Md. 439, 451 (1885), 2 Atl. 826, 828; 
Trustees of Hopkins Academy v. Dickinson, 68 Mass. 544, 
545 (1852) (Shaw, C. J.) ; Union Depot, Street Ry, & Trans- 
fer Co. v. Brunswick, 31 Minn. 297, 303 (1883), 17 N. W. 626, 
629; Clark, A Treatise on the Law of Surveying and Bound- 
aries, §§ 259, 269 (2d ed.); id., §598 (3d ed.). The word 
“made” was applied to lands formed by natural forces on 
several occasions during the debates on the Submerged Lands 
Act.© For example, Senator Paul H. Douglas, of Illinois, 
said (99 Cong. Rec. 2936) : 

” 8 Strictly speaking, “filed in” applies to areas into which man has trucked 
or pumped earth and other solid fill. “Reclaimed” describes land from which 
the waters have been excluded. 

Very slight support for this reading of “made” in section 2(a)(3) can 
be drawn from the fact that the word is omitted from section 5(a) which 
excepts lands “filled in, built up, or otherwise reclaimed by the United States 
for its own use.” The contrast is probably fortuitous, but it may be sig- 


nificant that “made” was not used in the final version where the reference 
is plainly confined to the works of man. 
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“It is primarily in this delta region of made land that oil 
and gas have been found in Louisiana.” He was describing 
land made long before the white man came to America.” 

In sum, the words of section 2(a) (3) as a matter of ety- 
mology alone, may fairly be read, either (1) as covering 
both man-made and naturally-made lands, in which event 
the naturally-made islands were released to the States, or 
(2) as covering only man-made lands, in which event these 
naturally-made lands still belong to the United States. For 
their meaning as a matter of law, one must look to other 
evidences of congressional intent. 


II 


The legislative history contains no reliable evidence 
that Congress had any conscious and specific intent either 
to retain or to release the naturally-made islands. 


Despite the lengthy hearings, the floor debates in several 
Congresses, and the exhaustive character of the debates, 
the legislative history of the Submerged Lands Act shows 
that neither Congress nor any committee ever directed its 
attention to naturally-made islands formed after statehood 
in the marginal sea. A fortiori there is no explicit evidence 
showing whether Congress intended to retain or convey 
them, and none showing its understanding of the meaning 
of “made” in that respect. Out of the mass of legislative 
history only three relevant conclusions can fairly be drawn. 

1. The occasional expressions of understanding or intent 
that may be thought relevant are unpersuasive because they 
point sometimes to one conclusion and sometimes to another, 
and were uttered under circumstances that. strongly sug- 


° “Made” was used in the same way by Senator Clinton P. Anderson, of 
New Mexico, in the course of hearings before the Senate Committee on Interior 
and Insular Affairs on the submerged lands bills. In discussing the location 
of the coastline from which the marginal sea would be measured, he said 
(Hearings in Executive Sessions, 83d Cong., lst sess., p. 1856 (March 16, 
1953)): 

“I am sitting here looking at a map showing where the leases have been 
granted in Texas and Louisiana, both prior to and subsequent to June 23, 
1947; and if I am not mistaken, a good deal of the land that lies south and 
east of New Orleans is made land. If Louisiana wants to have the advantage 
of all that made land around which there has been a great deal of leasing 
activity, then naturally it has to be limited by whatever has happened to this 
other land. If it wants to take its original boundaries and include om it has 
that right.” 
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gest that the speaker was not aware of their possible — 
upon the present issue. 

Thus, when Senator Guy Cordon, of Oregon, who presided 
at the hearings on the submerged lands bill and who was its 
floor manager, was describing the proposed legislation, he 
referred to the words “all filled in, made, or reclaimed 
lands,” and said (99 Cong. Rec. 2633) : 

“That would appear to be perfectly clear. It senviilan | 
that the joint resolution shall apply to areas that are now 
above water, but which were under navigable waters at some 
time in the past.”” Senator Cordon’s statement, read literally, 
applies to lands which rose above navigable waters because 
_ of natural forces as well as to those that were filled in or 
reclaimed by man. 

On the other hand, the House Committee on the Judiciary, 
which handled the submerged lands bills, made a similar 
statement that cuts in the opposite direction. Earlier bills, 
including the joint resolutions vetoed by President Truman, 
relinquished the claim of the United States to “all lands for-. 
Imerly beneath navigable waters, as herein defined, which 
have been filled or reclaimed.” Only a forced construction 
would bring natural islands within the words “filled or re- 
claimed.” The word “made” was first inserted in a bill 
introduced by Congressman Francis E. Walter, of Penn- 
sylvania, that was favorably reported by the Committee on 
the Judiciary (H. Rept. 2078, p. 3, 81st Cong., 2d sess.) 
and ultimately became the Submerged Lands Act. The re- 
port states that the title containing the words in question 
“is, in substance, the same as” the bills that omitted the 
word “made.” If we read this report literally the addition 
of “made” did not change the substantive meaning, and 
since the words “filled in or reclaimed” do not cover natu- 
rally-made islands, the addition of “made” did not cover 
them. 

The arguments based upon such general expressions clutch 
at straws. It requires an extraordinary stretch of the 
imagination to believe that any of the speakers had in mind 
the application of their remarks to naturally-made islands, 
a problem with respect to which they were otherwise utterly 
silent, as were all other Senators and Representatives. 
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2. The words “filled in, made, or reclaimed land” were 
- used in the Anderson bill (S. 107, 88d Cong., Ist sess.) in 
-@ manner which plainly contload them to land made by 
man. The Anderson Bill was introduced by the opponents — 
of legislation giving the submerged lands to the States. One 
of the arguments advanced by the proponents of such legis- 
lation had been that in a number of coastal States vast 
investments had been made in building up real estate devel- 
opments, as in Florida, and recreational facilities, as at 
Rockaway Beach in New York, on filled-in lands in the 
marginal sea and in inland waters. The proponents had 
carried the argument to extreme length, maintaining that 
the Supreme Court’s decisions had placed in jeopardy all 
filled-in and reclaimed lands such as the Back Bay area in 
Boston and the shores of the Great Lakes on which impor- 
tant parts of major cities now stand. The argument of 
the proponents, while of some pertinence to developments 
in the marginal sea, was utterly absurd as applied to situa- 
tions like Boston’s Back Bay area, for the Supreme Court 
decisions obviously did not apply to inland waters. In an 
effort to demolish the argument as a basis for giving away 
the submerged lands Senator Anderson and others proposed 
to recognize and confirm any right derived from a State 
or political subdivision “to the surface of filled 1 in, made, or 
reclaimed land in such areas.” 

There was no doubt that the words “filled in, made, or 
reclaimed land,” in this context, meant “made by man.” 
- The basic theory of the Anderson Bill was that the States 
and their citizens were entitled to the surface rights of land 
that was the product of their investment of labor and re- 
sources, but that the Nation as a whole was entitled to the 
resources under the sea that were placed there by God. 
The Anderson Bill was debated at length and defeated be- 
fore the same words were adopted as part of the Submerged 
Lands Act, hence it.1s argued that the words came to have 
an understood meaning that was carried over into the Sub- 
merged Lands Act. The weakness in the argument is that 
the meaning of all words depends in some degree upon their 
context; they take color not only from their verbal sur- 
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roundings but from the purpose and understanding of their 
authors. It is not unusual to find the term “made * * * 
land” being understood to have one meaning when spoken 
by a man who thought that all natural resources belonged 
to the Nation while all investments built up. by human effort 
should belong to the States (or those claiming under a 
State), and to find the same words—“made * * * land”— 
being used in a much broader sense by one who believed 
that the States should be given title to all the submerged 
or surface lands they had previously been supposed to have 
owned... In other words, the words “filled in, made, or re- 
claimed” did not become terms of art with a special mean- 
ing that would survive a radical change in context and 


purpose.® 
3. The only. “filled in, made, or reclaimed” lands men- 


tioned in the long congressional debates were lands made > 
by man. They were mentioned frequently and with great 
emphasis by. numerous Senators, but especially by Senator 
Spessard L. Holland of Florida. There was no mention 
during the debates of naturally-made islands.° 


®The use of “made” in the Anderson Bill to mean only, lands made by 
man is inconsistent with Senator Anderson’s and Senator Douglas’ use of 
the same word at least once in the debate when speaking of naturally-made 
lands. See Note 7 and the accompanying text. The only significance of the 
inconsistency would seem to be its tendency to prove that the word “made”’ 
was not used as a term of art with precise meaning but takes its color from 
the purpose and context. It is not suggested that the usage in debate proves 
that the word is used in the Submerged Lands Act in the broader senee. 

® Specific recognition of the existence of naturally-made islands does appear 
in the testimony of two witnesses from the State of Louisiana given in the 
course of the 1948 joint hearings on various submerged lands bills before the 
Committees on the Judiciary. These bills (e.g., S. 1988), which were essen- 
tially similar to the act ultimately adopted, proposed that the United States 
“confirm and establish titles of the States to lands and resources in and be- 
neath navigable waters * * *.” “Lands beneath navigable waters’’ were 
defined to include “all lands formerly beneath navigable waters, as herein 
defined, which have been filled or reclaimed * * *.” 

Discussing the difficulties in determining the location of the Louisiana 
shoreline due to the presence of bays, inlets and islands stretched along the 
coast, Mr. B. A. Hardey, Chairman of the State Mineral Board of Louisiana, 
stated as follows in answer to questions of Mr. Guy Woodward, Administrative 
Assistant to Senator B. H. Moore of Oklahoma (Joint Hearings on S. 1988 
and similar House Bills, 80th Cong., 2d sess., pp. 111-112 (February 23, 
1948)): 

‘“‘Mr. WOODWARD. Is the land on these islands lying offshore Louisiana, which 
you mentioned, owned individually? Has that been patented or sold to indi- 
vidual owners? 

“Mr. Harpgy. Some of them are owned individually. Some of the islands 
disappear and bob up somewhere else sometimes. We have some litigation 
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Any one of three conclusions is consistent with the course 
of the congressional discussion : 

(a) The Senators and the Congressmen believed that sec- 
tion 2(a) (3) conveyed man-made land formerly under navi- 
gable waters, and that alone. That is why they never spoke 
of naturally-made islands. 

(b) The man-made land was used as an illustration during 
the debate only because these were the dramatically appeal- 
ing instances.of the “fairness” of the legislation, but the Sen- 
ators and Congressmen consciously believed that naturally- 
made islands were also being conveyed. 

(c) The Senators and Congressmen were conscious only 
of the man-made lands and they were either ignorant of, or 
wholly forgot, any naturally-made islands. 

There is nothing in the legislative history to indicate that 
one explanation is more plausible than the others. Whether 
the bill has one meaning or the other must therefore be de- 
rived from an understanding of the general purpose of the 
legislation and the tenor of the debate concerning its larger 
justifications. 


with landowners about ownership of land bodies. Land ordinarily is owned 
by individuals, and of course the water bottoms are owned by the State. 

“Mr. WOODWARD. Are any of these islands of such permanent character that 
they are populated by residents? 

‘Mr. HARDEY. Oh, yes; some of them are. 2s 

Again, with respect to the difficulties of establishing a coastal boundary 
line, John L. Madden, Special Assistant Attorney General of the State of 
Louisiana, appearing for Fred 8S. LeBlanc, the State Attorney General, testi- 
fied (4d. at pp. 384-385): 

“These indentations follow the outline of numerous lakes and bays, some 
of which not only extend inland for great distances but expand far to the 
south in a gulfward direction. Over broad and far-reaching spaces offcoast, our 
marginal waters are astoundingly shallow—eo shallow, in fact, that islands 
therein appear to move in some mysterious manner, emerging here and sink- 
ing there, and being lost until they are crecoreree as forming a part of the 
coast or other islands of greater permanence. 

“Obviously the lande beneath such shallow watara: extending gulfward 
over an extenelive area, are well adapted for utilization and, by nature, are 
more closely related to the coastal region than they are to the ocean’s bottom 
or the soils underlying the open sea. This is all the more true when we con- 
sider the fact that our coastal region is still in a state of constant change. 
What is land today may be water tomorrow, and the reverse is equally true. 

“Upon reaching coastal outlets, an expansive confiuence of waters joins with 
wind and tide to create physical curiosities of land and water. Water courses 
change from time to time, leaving great deposits of natural accretion. But 
largely inexplicable is the recession of our coast line, particularly on the west 
where about 114 miles of dry land has fallen into the Gulf since Louisiana 
was admitted to stateh 
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The general intention of Congress in passing the Sub- 
merged Lands Act called.for including naturally-made 
islands in the grant to the States. The legal theory on 
which Congress proceeded, if consistently applied, also 
required a relinquishment of naturally-made islands. 


The general purpose of the Submerged Lands Act was “to 
restore” to the States and persons claiming under the States 
what was “taken away from them” by the decision in United 
States v. California, 332 U.S. 19 (1947). In Pollard’s Les- | 
see v. Hagan, 3 How. 212 (1845), the Supreme Court held 
that the States owned the lands beneath navigable waters 
within their political boundaries (except as either a prior 
sovereign or the State might have granted land to a private 
owner). The case involved land in Mobile Bay which may 
have been naturally made; in any event the Court made it 
clear that the same rule would apply to land naturally made. 
Although Mobile Bay is inland waters, it was assumed 
throughout the rest of the nineteenth century and in the 
early decades of the twentieth century that the same rule 
applied to lands beneath the marginal sea, ¢.e. to the strip 
three miles in width between the coastline and international 
waters. When an island is formed, it. belongs to the owner 
of the bed of the waters. City of St. Louis v. Rutz, 1388 U.S. 
226, 247 (1891). For many years, therefore, the States as- 
sumed that they were the owners of all lands within their 
boundaries under the marginal] sea and of all islands formed 
therein by natural forces. They administered the lands as 
theirs and made both grants and leases. Many sizable in- 
vestments were made in reliance upon the validity of the 
States’ title. | 

As pointed out above, the decision in U1 nited States v 
California, 332 U.S. 19 (1947 ), undercut the assumptions and 
- defeated the expectations of many people and business con- 
cerns in coastal areas. The rationale invalidated the private 
titles on the strength of which large investments had been 
made. 

The general purpose of the Submerged Lands Act was to 
undo the effect of the Supreme Court decisions and “restore” 
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to the States and to those claiming under the States, what 
they supposed that they already owned. : 

In legal terms, the “restoration” was to be accomplished 
by making the rule of Pollard’s Lessee v. Hagan applicable 
to the marginal sea in accordance with the previous supposi- 
tion. The Supreme Court recognized that this was. the 
basic theory of the Submerged Lands Act in United States v. 
Louisiana, 363 U.S. 1 (1960).2° After referring to the rule 
laid down in Pollard’s Lessee v. Hagan, the Court said (363 
U.S. at 35) : “Were that rule applicable also to the marginal 
sea—the premise on which Congress proceeded in enacting 
' the Submerged Lands Act—it is clear that such a boundary 
would be similarly effective to circumscribe that extent of 
submerged lands beyond low-water mark, and within the 
limits of the Continental Shelf, owned by the State. 

* : a * x * 

“We conclude that, consonant with the purpose of Con- 
' gress to grant to the States, subject to the three-league limi- 
tation, the lands they would have owned had the Pollard 
rule been held applicable to the marginal sea * * *.” 

It is plain that the general purposes and the legal theory 
are at least as applicable to naturally-made islands as they 
are to submerged lands. There was at least as much if not 
more reason to suppose that the naturally-made islands be- 
longed to the States or their grantees. There was at least 
as much reason to wish to put the titles to rest. The rule 
of Pollard’s Lessee v. Hagan was at least as applicable to — 
the naturally-made islands; possibly more applicable because 
the Pollard case apparently involved naturally-made land. 
One asks, therefore, how can anyone suppose that Congress 
did not convey those islands along with the submerged lands. 

The answer is offered that Congress did not adhere rigidly 
to the thesis that the rule of Pollard’s Lessee v. Hagan 
should be. extended to the marginal sea. Some of the ex- 
ceptions set forth in section 5 reserve to the United States 
property which probably would have passed to the States 
-under a strict retroactive application of the rule. It is 
argued that since the Congress made these exceptions to the 


A wealth of legislative material is cited in the opinion and will not be 
repeated here. 


954 Submerged Lands Act 


fulfillment of its general thesis, it may also have intended 
to except the naturally-made ialands. 

Granting the possibility, there is not the slightest 1 reason 
to suppose that Congress followed such an utterly irrational 
course. Each of the departures from the principle of ex- 
tending Pollard’s Lessee v. Hagan to the marginal sea rests 
upon.a foundation of policy or commonsense practicality. 
There was no reason for making an exception of the natu- 
rally-made islands. The extent of such naturally-made land 
is small—almost insignificant—in comparison with the sub- 
merged lands and the man-made lands in the marginal sea. 
Congress was not in a niggardly mood, holding out every bit 
of land that it could find an excuse to retain. Not only is 
every consideration applicable to the submerged lands equally 
applicable to islands risen above the sea, but no one has 
ever suggested any rational reason for making a distinction. 
Viewing the problem in terms of the general purposes and 
policy of the statute, and of the practical situation con- 
fronting Congress, one is driven to conclude that the gen- 
eral purpose of Congress and the theory of its legislation 
apply no less to the comparatively insignificant problem 
of title to naturally-made islands than to other pore of 
_ the grant. 

IV 


To construe the Submerged Lands Act as retaining 
naturally-made islands would create arbitrary and im- 
practical distinctions giving rise to years of complicated 
litigation. 


As indicated above, the same considerations that per- 
suaded Congress to release to the State submerged lands 
and new man-made islands in the marginal sea are equally 
applicable to new naturally-made islands. No reason for 
reserving the naturally-made islands has ever been sug- 
gested. In addition, there are very strong reasons for 
eschewing that distinction, which would have been appar- 
ent to anyone who studied the problem. For although the 
concept of “naturally-made islands” appears on the surface 
to be simple and easy of administration, any interpretation 
of the words “filled in, made, or reclaimed land” that incor- 
porated such a distinction would in fact give rise to expen- 
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sive and enormously time-consuming litigation impairing 
the value of the lands affected. Conversely, the problems 
are minimized or entirely avoided by reading the critical 
phrase to include naturally-made islands. 

1. The apparently simple distinction between naturally- 
made islands and man-made islands is, in truth, hazy and 
perhaps unworkable. Off the Florida coast the line can be 
drawn without too much difficulty because the islands are 
quite plainly the result of natural forces working alone. In 
the Mississippi delta, the problems almost defy solution be- 
cause the changes are the result of varying combinations of 
human and natural forces. Even in theory there is no way 
of tellmg which combinations deserve the label “man-made” 
and which are to be described as “naturally-made.” 

For the past 150 years man’s works have substantially 
modified the natural regime of the delta region. Man is 
responsible for the extensive construction of jetties and spur 
dikes along the major passes. The creation of artificial 
levees that narrow the passes in order to increase the river’s. 
velocity; the dredging of canals; the artificial opening of 
natural levees; the damming of natural openings between 
islands to form continuous river banks—are only a few gen- 
eral examples. Upriver from the delta, the artificial levee 
system flanking nearly the entire length of the river has 
precluded normal sedimentary alluviation of the river banks, 
thereby modifying depositional processes within the delta. 
Whatever their effect upon the total quantity of deltaic sedi- 
ment, man’s activities have, without question, altered the 
depositional] sites and rates. As a consequence, the present 
deltaic landscape is in great part a product of artificial 
forces. | 

A specific illustration will demonstrate the difficulty of 
making the distinction, both conceptually and practically. 
In 1862 a minor artificial cut was made across the narrow 
east bank levees of the Mississippi River.a few miles above 
Head of Passes. This cut, reportedly made by the two 
daughters of a fisherman named Cubit, enlarged rapidly 
and formed a network of alluviating distributary channels. 
Through this outlet, subsequently known as Cubits Gap, 
poured a volume of sediment calculated to exceed 1,200,000,- 
000 cubic yards. About 8 miles farther north a smaller 
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artificial crevasse was made sometime prior to 18/4, report- 
edly by an oyster fisherman named Baptiste Collette. Sedi- 
mentary deposits through Baptiste Collette Bayou and its 
distributaries have coalesced with those from Cubits Gap 
to form a subdelta covering an area in excess of 100 square 
miles, most of which had formerly been shallow water. In 
the process, however, these sediments have enveloped a num- 
ber of islands which were present in the 1870’s, for example, © 
the islands composing Robinson’s and Parry O’Neill’s Reef, 
and the central and southern members of the Bird Island 
group. : 

The foregoing example suggests several questions. Did 
Cubit’s daughters and Baptiste Collette “make” the sub- 
delta covering an area in excess of 100 square miles? Per- 
haps the answer is yes; the subdelta would not have been 
formed if they had not cut the east bank levees. Perhaps 
not; 1t might be said that neither Cubit’s daughters nor 
Collette intended to cause the land formation or were suffi- 
ciently intelligent to know what would follow from cutting 
the levee. Is the ownership of land formed in this manner 
to depend upon proof of the state of mind of someone who 
acted a century ago? If not, what is it to depend on?™ 

This is only one of many possible examples. In other 
cases the origin of breaks through the levee may be un- 
known; perhaps they were made by man, perhaps by nature. 
And quite different combinations of human and natural 
forces were working in other places. 

2. Even when a clear theoretical distinction between nat- 
urally-made and man-made was developed, there would be 
virtually insuperable difficulties in applying the definitions 
to the delta area. The continuous deposit of sediment, 
coupled with the geological changes resulting from the pres- 
sure of the deposits, has often resulted in accretion to both 
islands and mainland, in the joming of islands, and in the 

11In County of 8t. Olair v. Lovingston, 23 Wall. 46, 66 (1874), the Supreme 
Court indicated that an accretion to the bank of a river becomes part of the 
riparian parcel even though the deposit was the result of upstream obstruc- 
tions placed by man. This holding may give some support to the view that 
an island is naturally-made and belongs to the owner of the bed even though 
some other person has caused its formation. The conclusion is by no means 
inevitable because of the difference between accretion and islands. Further- 
more, the intent of the individual who built the obstruction might still be 


relevant, for it is plain that in the Lovingston case the persons who built the 
obstructions had no intention to cause accretion to land downstream. . 
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envelopment of both old and new islands in what now ap- 
pears to be mainland. If the proposed distinctions were 
made it would be necessary to mark off on the land (or on a 
. detailed map) parcels having the following characteristics: 

(a) Islands existing at the time of admission to statehood, 
with their accretions. 

(b) Islands formed within the State after statehood but 
before the enactment of the Submerged Lands Act, with 
their accretions. 

(c) Man-made islands, with their accretions. 

(d) Accretions to the upland. 

In each instance one would have to be ready to distinguish 
a true island from a shoal washed by high tide. Also, a rule 
would have to be developed for dividing accretions to the 
fast.land after the “federal islands” had been enveloped. 
The difficulties of marking out these distinctions upon the 
100-square-mile subdelta started by Cubit’s daughters and 
Baptiste Collette will again serve as an illustration. 

The tracing of lands throughout this process of envelop- 
ment in order to identify those to which the Federal Gov- © 
ernment would have title—even assuming that adequate 
charts may be found—would be exceedingly complicated. 
Historical and geological investigation stretching back for 
more than a century would be necessary. A costly core drill- 
ing program might succeed in making some differentiations 
of the now combined land masses. ._ However, it appears that . 
even this might not be possible where the fast land, the is- 
lands and the accretions thereto were produced from deltaic 
deposits of the same sedimentary characteristics. According 
to Dr. James P. Morgan, Professor of Geology and Manag- 
ing Director of the Coastal Studies Institute of Louisiana 
State University, in many cases delineation of the former 
islands from their incorporating sediment “would necessi- 
tate the development of new scientific techniques beyond the 
scope of our present knowledge.” ?” 

Undoubtedly there will be some litigation between private 
parties, and between Louisiana and private parties, even if 
the Submerged Lands Act is interpreted to release the natu- 
rally-made islands. The Federal Government will have an 


12 Letter from Dr. Morgan dated September 21, 1962, to Mr. Austin Lewis, 
Special Counsel for the State of Louisiana. 


258 _ Submerged Lands Act 


interest wherever land was added to public or acquired lands 
by accretion. It seems plain, however, that to read into the 
Submerged Lands Act a distinction based upon the way in 
which new lands were formed would increase the litigation 
many hundredfold, both in volume and in difficulty. Any 
construction of “made” that retained some parcels as natu- 
rally-made would require extensive litigation to answer 2 
most complex series of historical and geological questions in 
order to identify the lands belonging to the Federal Gov- 
ernment. No one could establish good title to land in the 
delta area without an acre-by-acre investigation eventually 
covering thousands of parcels of offshore islands and main- 
land. Titles would turn not upon existing plat books and 
transfers but upon dimly charted land movements in the 
past. 

3. In the, Cini areas affected by the instant question 
it is almost impossible to distinguish between the lands under 
water, which. were indisputably relinquished to the States, 
and the area above the line of mean high tide, which is the 
most that could be claimed by the United States as fast 
lands formed. as naturally-made islands. The whole area 
is low, swampy, interlaced by waterways, and flooded dur- 
ing the higher stages of the Mississippi River. Even a shift 
in the wind may bring land out of water or submerge it. 
The areas now above mean high tide cannot be identified 
without an enormously costly survey, but the most likely 
areas are narrow levees on either side of the numerous chan- 
nels. The sole distinguishing feature is that the levees, and 
sometimes the land for a short distance back of them, are a 
few inches or a few feet higher than the surrounding areas. 
It would have been utterly capricious for Congress to retain 
such winding tentacles while relinquishing all claim to the 
areas through which the tentacles run. | 

If there were any reason for Congress to give the States 
the tidelands, the lands under water and any man-made 
land in the marginal sea while retaining lands naturally 
formed as islands, then the seeming capriciousness of the 
distinction as applied to the Mississippi delta could be ex- 
plained as the inevitable result of the necessity of drawing 
a sharp line on a finely graduated scale. In this instance, 
however, there was no reason for Congress to make the basic 
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distinction. As pointed out above, every reason for giving 
the States the submerged lands and tidelands applied 
equally to lands formed as naturally-made islands in the 
marginal sea. Furthermore, the absurdities of the fine dis- 
tinction are the typical case, not the marginal extreme, be- 
cause the whole problem is more important in the delta area 
than elsewhere. 

Congress cannot be supposed to have intended a distinc- 
tion so provocative of litigation, especially where there was 
no affirmative reason for drawing such a line. 


V 


To interpret section 2(a)(3) as covering naturally- 
made islands creates no difficulties in the interpretation 
and administration of other provisions of the Sub- 
merged Lands Act. 


The considerations thus far discussed are either neutral— 
as in the case of the words and legislative debates—or argue 
strongly for the conclusion that naturally-made islands were 
relinquished to the States. The principal opposing argu- 
ment is that to interpret “made” as including naturally- 
made would cast doubt upon the title of the United States 
to lands added by accretion to islands or upland owned 
by the United States as part of the public lands retained 
when the States were admitted to the Union. The argument 
runs as follows: 

Section 3 grants lands beneath navigable waters. Sec- 
tion 2(a)(3) defines lands beneath navigable waters tc 
include “all filled in, made or reclaimed lands which for- 
merly were lands beneath navigable waters as hereinabove 
defined.” If “made” covers naturally-made islands, the 
word must also cover lands added to the mainland by accre- 
tion; indeed, the cases cited to show that “made” includes 
naturally-made land are all cases of accretion. Under this 
reading, then, the United States has surrendered to the 
States all its claim to accretions to upland held as part of 
the public lands. This would upset settled rules of land 
law. Everyone knows that the Submerged Lands Act was 
not intended to convey parts of the public lands which were 
never in dispute. The only way to avoid this conclusion is 
to limit “made” to man-made, in which event sections 2 and 
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8 would not grant accretions. Furthermore, the argument 
.Tuns, even if this is not a necessary conclusion from the 
proposed interpretation of “made,” the United States should 
not adopt an interpretation of “made” which might cast 
doubt on the title to accretions to public lands. | 

It is undoubtedly true that the act was not intended to 
grant to the States land added by accretion to upland owned 
by the United States. One must also agree that if the word 
“made” includes naturally-made islands and former islands, 
the word “made,” standing alone, might also cover naturally- 
made mainland resulting from accretion. In my judgment, 
however, the argument breaks down for three reasons: 

1. Lands added by accretion to upland owned by the 
United States are in every relevant sense utterly unlike newly- 
formed islands in the marginal sea. The law has always 
awarded natural accretions to the littoral or riparian owner. 
County of St. Clair v. Lovingston, 23 Wall. 46, 48 (1874) ; 
Shively v. Bowlby, 152 U.S. 1, 35 (1894). The decision in 
United States v. California had no effect upon this rule. The 
case did not throw doubt upon the title to such accretions; 
indeed, the accretions were always regarded as part of the 
upland and not as land formerly beneath tidal or nontidal 
waters. This was not the case with naturally-formed islands 
which apparently were regarded as part of the bed of the sea 
even when they “rose” above the surface of the water, for 
the recognized rule is that they belong to the owner of the 
bed; in other words, the rising above the sea did not affect 
the title. City of St. Louis v. Rutz, 138 U.S. 226, 247 (1891). 
On this point, United States v. California did upset the ex- 
pectations of the States for had the States been the owners 
of the bed, as most people assumed before that decision, 
they would also have held title to the naturally-made islands. 
The claim of the United States to the islands and former 
islands rests upon its ownership of the bed as established 
by United States v. California. The Submerged Lands Act 
deals with the problems resulting from that decision—not 
with lands and doctrines not involved in that controversy. 
The act is wholly inapplicable to accretions. to what had 
long been upland, whether mainland or an established island. 
No one ever supposed that United States v. California af- 
fected those areas. There is every reason, therefore, to sup- 
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pose that the act will be construed in such a way as to leave 
the ownership of accretions untouched. 

2. The words of the act, when read with any imagination 
of the purposes that lie behind them, aptly express the fore- 
going distinction. Congress was dealing with the title to 
lands in two areas: (a) the submerged land and formerly 
submerged land on the water side of the high water mark 
on nontidal waters and (b) the areas between the “line of 
mean high tide” and the outer limit of the marginal sea, in 
the case of tidal waters, treating the “high water mark” and 
“the line of mean high tide” in each instance as a boundary 
line in accordance with established real estate law.'* No one 
familiar with the problem could doubt that this is the sense 
of the statute. It is also the natural meaning of the words. 

Thus, it is extremely unlikely that Congress believed that 
the words “all filled in, made, or reclaimed lands which were 
formerly lands beneath navigable waters” would cover ac- 
cretions to upland parcels. Congress was concerned with 
what might be claimed under United States v. California, 
2.€., the bed of the waters and land which might be claimed 
to go with the bed. Conceptually, accretions are not con- 
sidered formerly beneath the water, but an expansion or en- 
largement of the upland parcel. They do not raise land 
above the water; they move the boundary line. Title does 
not go to the owner of the bed or of the waters but to the 
owner of the shore as part of his original holding. _ 

Section 2(a)(1) plainly confirms this interpretation as 
applied to inland waters, for in conjunction with section 3 it 
grants the States land up to the ordinary high water mark 
“as heretofore or hereafter modified by accretion, erosion and 
reliction.” Obviously, this contemplates a shifting line with 
titles changing with accretion and erosion or reliction. 

Obviously, section 2(a) (3) is not intended to undo the 
limitation imposed upon the grant by the quoted words of 
subdivision 1. Its evident purpose is to embrace not accre- 
tions but lands which, when they became fast lands, were 
within the area with which Congress was concerned—lands 
which would be under water but for the fact that they had 

1% The foregoing references to “high water mark’ and “the line of mean 


high tide” refer to lines on the mainland or islands established before state- 
hood, as the case may be. 
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been “raised” by human or natural forces and which might 
be claimed as part of the bed. 

Parallel reasoning applies to section 2(a) (2). The terms 
“the line of mean high tide” and “the coast line” connote a 
boundary line constantly changing as a result of accretion, 
erosion and reliction. One may fairly ask why Congress 
did not make this meaning clear in subdivision 2 as it had 
done in subdivision 1 by speaking of the line “as heretofore 
or hereafter modified * * *.” The answer is_ twofold. 
First, the connotation of the phrases “line of mean high tide” 
and “coast line” was thought too clear to require the addi- 
tional explanation. Second, the prior words of subdivision 
2 did not give rise to the same need for negativing the idea of 
unvarying limits that might have been supposed to have been 
created by subdivision 1 if the reference to changes by 
accretion, erosion and reliction were omitted. Subdivision 
1 refers to two dates, one for the purpose of testing navi- 
gability and the other, submergence. From this reference 
it might have been inferred that the line was also fixed as 
of the latter date. In subdivision 2 no dates, past or present, 
were necessary; hence there was no comparable inference to 


3. Any remaining danger that reading “filled in, made, or 
reclaimed lands” to cover naturally-made land would en- 
danger the title of the United States to accretions to public 
lands is met by section 5 which excepts from the grant to the 
States : . 

“(a) all tracts or parcels of land together with all accre- 
tions thereto, resources therein, or improvements thereon, 
title to which has been lawfully and expressly acquired by 
the United States from any State or from any person in 
whom title had vested under the law of the State or of the 
United States, and all lands which the United States law- 
fully holds under the law of the State; all lands expressly 
retained by or ceded to the United States when the State 
entered the Union (otherwise than by a general retention 
or cession of lands underlying the marginal sea) ; all lands 
acquired by the United States by eminent domain proceed- 
ings, purchase, cession, gift, or otherwise in a proprietary 
capacity ; all lands filled in, built up, or otherwise reclaimed 
by the United States for its own use; and any rights the 
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United States has in lands presently and actually occupied 
by the United States under claim of right; * * *” [Italics 
added. | 

The italicized words are more than sufficient to reserve 
public lands along the coast and all accretions thereto. The 
acts authorizing admission of all the coastal States in which 
public lands are located—Florida, Alabama, Mississippi, 
Louisiana, California, Oregon, and Washington—all contain 
language retaining the public lands. The acts authorizing 
admission of the States of Louisiana (2 Stat. 641, sec. 3), 
Alabama (3 Stat. 489, sec. 6), and Mississippi (3 Stat. 348, 
sec. 4), contain identical language which provides: “That 
the said convention shall provide, by an ordinance, irrev- 
ocable without the consent of the United States, that the 
people inhabiting the said territory do agree and declare, 
that they forever disclaim all right or title to the waste or 
unappropriated lands, lying within the said territory; and 
that the same shall be and remain at the sole and entire dis- 
position of the United States * * *.” A comparable pro- 
vision in the California Admission Act (9 Stat. 452, sec. 3) 
reads: “|The State of California] shall never interfere 
with the primary disposal of the public lands within its 
limits, and shall pass no law or do no act whereby the title 
of the United States to, and the right to dispose of, the same 
shall be impaired or questioned; * * *” See also section 
@ of the Florida and Iowa Admission Act, 5 Stat. 742; 
section 4 of the Oregon Admission Act, 11 Stat. 383; and 
section 4 of the Washington Enabling Act, 25 Stat. 676. 

These provisions of the Admission Acts of the coastal pub- 
lic lands States are sufficiently “express” reservations to 
except such public lands from the grant made by the Sub- 
merged Lands Act. To suggest that the foregoing pro- 
visions are not express reservations either because specific 
parcels are not identified, or because the word “reserve” is 
not used, would be a hypertechnical construction. The legis- 
lative history requires no such reading. Early in the 1953 
debate upon the proposed Joint Resolution, Senator Holland 
voiced the fear that some of the general reservations of pub- 
lic lands might be held to be implied reservations of offshore 
areas and sea bottoms, and that therefore the proposed ex- 
ception would defeat the general purpose. At this stage the 
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exception did not include the parenthetical phrase “(other- 
wise than by a general retention of lands underlying the 
marginal sea).” It is a fair inference that the phrase was 
inserted to meet Senator Holland’s point. Certainly there 
ig nothing to suggest that he was opposed to the United 
States retaining what had always been regarded as public 
lands and the accretions thereto. The first sentence of Sen- 
ator Cordon’s explanation gives rise to some difficulty for 
he said that it applies to “those facilities and those areas 
which are used by the Government in its governmental ca- 
pacity for one or more of its governmental purposes.” 99 
~ Cong. Rec. 2619. One can argue about whether public lands 
fall within this description, but the Senator immediately 
returned to the main point saying that the provision re- 
served property “concerning which there has never been, 
in the history of this country, a question as to the Federal 
Government’s right of ownership.” 

There can be no doubt that Congress intended each of the 
various categories of lands excepted by section 5(a) to in- . 
clude accretions. The terms of section 5(a) make this clear. 
The customary rights of landowners are set forth in full in 
the first of the several exceptions listed in section 5(a). 

Thus, it speaks of “all tracts or parcels of land together with 
all accretions thereto, resources therein, or improvements 
thereon * * *,.” Each of the other exceptions speaks simply - 
of “all lands.” Obviously, the more comprehensive word 
“lands” was used instead of “tracts or parcels of land” and 
the explicit reference to accretions, resources and improve- 
ments was omitted in order to avoid repetition. There is no 
reasonable basis for any other conclusion. Congress would 
not have limited its exceptions of “all accretions thereto, re- 
sources therein, or improvements thereon” to lands “lawfully 
and expressly acquired by the United States” from any State 
or its grantees and then denied them where the lands were 
“expressly retained” or “acquired by the United States by 
eminent domain proceedings, purchase, cession, gift, or 
otherwise in a proprietary capacity * * *.” 

It may be said that even if the exception in section 5(a) 
for lands “expressly retained” takes care of the accretions to 
public lands in the coastal States, it does not meet this prob- 
lem in the case of certain noncoastal States whose Admission 
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Acts contain no express reservations of public lands. The 
answer is that one need not look to section 5(a) for a reserva- 
tion of the accretions to public lands along nontidal waters— 
the only waters in these noncoastal States. The definition 
of the lands beneath nontidal waters granted to the States in 
section 2(a)(1) of the act includes only those lands “up to 
the ordinary high water mark as heretofore or hereafter 
modified by accretion, erosion, and reliction * * *.” Thus, 
the act specifically reserves from the grant any lands formed 
by accretion along such nontidal waters. Accordingly, the 
interpretation of “made” to include naturally-made islands 
presents no problem as to the accretions to public lands along 
nontidal waters in the coastal and noncoastal States." 

In sum, the legislative history makes it clear that Con- 
gress did not intend to affect the titles to upland accretions. 
Even if one supposes there to be danger of an extension of 
the act to the upland including accretions, section 5(a) 
reserves to the United States the accretions along all public 
lands located on the shore of navigable waters and section 
2(a)(1) reserves the accretions on all lands bordering on 
nontidal waters. In-either case, the interpretation of the 
act to provide for the grant of the naturally-made islands 
will not cause difficulty in the administration of the publie 
lands of the United States. | 

VI 

In summary the essential, and hardly debatable, elements 
of the problem are these: 

1. When Congress conveyed to the States the lands under 
the marginal sea and at least the lands therein which were 
filled in or reclaimed by man, Congress omitted any specific, 
unmistakable reference to naturally-made islands. Congress 
conveyed “filled in, made, or reclaimed land”—a phrase 
4 It is also possible to argue that, although accretions to public lands on 
nontidal waters are expressly omitted from the grant by section 2(a) (1), they 
would nonetheless be included by section 2(a)(8) if “made” is interpreted 
to mean naturally-made. It may be questioned whether this interpretation, 
if it were ever adopted by any court, would affect any appreciable amount of 
land. However, to the extent it may have any practical effect, it is ruled out 
by the express omission in section 2(a)(1) and the obvious congressional 
intent not to change the rule that accretions belong to the littoral or riparian 


owners. Certainly this limited problem is not reason enough to restrict the 
reach of the act to man-made as against naturally-made lands. 
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whose literal meaning may, but does not necessarily, include 
naturally-made islands. 

2. The only specific application which any Congressman 
or Senator ever consciously gave the words in debate, was 
to lands made by man. The words were applied, over and 
over again, to lands made by man. No one ever said that 
they were or were not applicable to naturally-made lands. 

3. Every consideration justifying the grant of submerged 
land was applicable a fortiori to the naturally-made islands 
in the marginal sea. The legal theory expounded in Pol- 
lard’s Lessee v. Hagan, which Congress intended to “restore,” 
would have given the States title to these lands. There is 
no conceivable explanation for an exception for naturally- 
made islands. Thus, the general purpose and legal theory 
called for including the naturally-made lands in the grant. 

4, There were strong reasons for not excluding the areas 
in question. In the Louisiana delta region it would often 
be extraordinarily difficult to determine, both as a matter of 
legal definition and as a matter of fact, just what lands were 
naturally-made and what lands were man-made. These 
practical considerations strongly confirm the application of 
the general purpose to the words. 

5. No serious collateral difficulties result from either in- 
terpretation. 

Thus, the ultimate question is whether the words “filled 
in, made, or reclaimed” should be interpreted so as to carry 
out the general purpose of the statute and give effect to its 
legal theory as applied to the specific problem of naturally- 
made islands, or should be confined to the narrower segment 
expressly mentioned in the debates. 

The customary course 1s to construe Federal grants very 
strictly in favor of the Government. United States v. Grand 
River Dam Authority, 363 U.S. 229 (1960) ; United States v. 
Onion Pacific R. Co., 3538 U.S. 112, 116 (1957) ; Caldwell v. 
United States, 250 U.S. 14 (1919) ; Slidell v. Grandjean, 111 
U.S. 412 (1884); Leavenworth, Lawrence, and Galveston 
Railroad Co. v. United States, 92 U.S. 733 (1875). The rule 
of strict construction, however, is not to be used to defeat 
the intent of Congress when it unambiguously appears. As 
a matter of ordinary usage the word “made” is plainly broad 
enough to cover the lands in question. The reasons for 
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enacting the Submerged Lands Act are as applicable to 
them as they are to any other lands covered by the act. The 
legal theory that permeates the act is as applicable to them 
as it is to the other lands covered by the act. The proposed 
distinction between man-made islands and naturally-made 
islands is not only irrelevant to any purpose or legal theory 
found in the statute but it would give rise to years of expen- 
sive litigation. Bearing in mind the character of this legis- 
lation it is not inconsistent with the rule of strict construc- 
tion to give effect to the manifest intent of Congress as ap- 
plied to a specific, included although unmentioned, instance 
well within a normal meaning of the statutory words. 

Accordingly, it is my opinion that the Submerged Lands 
Act releases any former title of the United States to the 
lands naturally-made as islands which formerly were lands 
beneath navigable waters as defined in section 2(a) of the 
Submerged Lands Act. The Wallis ruling, so far as in- 
consistent with this conclusion, should be disapproved. 

' Sincerely, 
ARCHIBALD COX, 
Solicitor General. 


Approved: ROBERT F. KENNEDY. 


MACKINAO ISLAND STATE PARK, MICHIGAN—POSSIBLE 
REVERSION OF PARKLANDS TO UNITED STATES IF 
PART IS USED FOR AIRPORT PURPOSES 


The contemplated airport improvements in the Mackinac Island State 
Park would not conflict with a provision in the conveyance of the 
park to the State of Michigan by the United States to the effect 
that the parklands will revert to the United States if used for other 
than State park purposes. 

Although airports generally may not constitute land uses within the 
purposes of the average public park, where it appears that a park 
is in an isolated location, that the transportation to be provided 
through the proposed airport improvement would be chiefly for 
visitors to the park and persons serving their needs, that an unim- 
proved airport has long existed in the park, and that the airport 
would still be relatively small and would serve recreational as well 
as transportation functions, airport within park held not to be a 
land use inconsistent with State park purposes. 


| Tus PRESIDENT. JUNE 12, 1964. 


My pear Mr. Present: I have the honor to present my 
opinion upon the question referred to in the memorandum 
dated April 28, 1964, addressed to me by your Deputy Special 
Counsel, enclosing certain correspondence from the Adminis- 
trator of the Federal Aviation Agency. 

The question presented by the Administrator is whether 
“property which has been conveyed by the United States to a 
State ‘for use as a State Park, and for no other purpose’ 
[may] be used, in part, for airport purposes without making 
such property subject to the reversionary clause contained. in 
the instrument of transfer.” This question arises in connec- 
tion with a proposal pending before the Administrator to 
develop an improved airport with Federal financial assist- 
ance under the Federal Airport Act (May 13, 1946, c. 251, 60 
Stat. 170), as amended, 49 U.S.C. 1101-1119, at the Macki- 
nac Island State Park, Michigan. Attached to the corre- 
spondence are certain materials pertinent to this question, 
including an opinion of the Administrator’s General Counsel 
that the proposed airport development would not violate the 
terms of the Federal grant so as to cause reversion of the 
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State Park to Federal ownership, and an opinion of the 
Attorney General of the State of Michigan which reaches 
an opposite conclusion on that issue. 

In my opinion, the proposed airport development at the 
Mackinac Island State Park would not lead to the reversion 
of the land to the Federal Government. Such airport de- 
velopment would not be a violation of the restriction in the 
transfer to the State of Michigan that the land be used “as 
a State park, and for no other purpose” (act of March 2, 
1895, c. 189, 28 Stat. 910 at 946). This conclusion is based 
- on the particular facts presented, and does not reflect a view 
on my part that airports as such necessarily involve only 
land uses that fall within the general concept of “park” 
purposes. 

The conveyance which controls the use of the land in 
question was made pursuant to the following provision, 
which is included in a lengthy appropriations act approved 
March 2, 1895, 28 Stat. 910 at 946: 

“MILITARY RESERVATION ON MACKINAC 
ISLAND, MICHIGAN: The Secretary of War is hereby 
authorized, on the application of the governor of Michigan, 
to turn over to the State of Michigan, for use as a State park, 
and for no other purpose, the military reservation and build- 
ings and the lands of the national park on Mackinac Island, 
Michigan: Provided, That whenever the State ceases to use 
the land for the purpose aforesaid it shall revert to the 
United States.” 

The statute containing the foregoing provision is devoid of 
any definition or other explanation as to what particular 
land uses Congress intended to include within “State park” 
purposes. In these circumstances it is reasonable to assume 
that Congress used these words in their ordinary sense, 
especially since public parks, their nature and purposes, are 
subjects which courts and legislatures in this country have 
frequently had occasion to consider and explain. States and 
local interpretations of the concept of park purposes are 
clearly pertinent to the present question as indicating the 
ordinary and accepted meaning of these terms in legal usage, 
although the proper construction of the legislation here in- 
volved is ultimately a question of Federal rather than State 
law. | 
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The meaning of “public park” as derived from numerous 
decisions is summarized in 10 McQuillan, Municipal Cor- 
porations, § 28.50 (8rd ed., 1950) as “an open or enclosed 
tract of land adapted for, set apart, maintained at 
public expense and devoted to the purposes of pleasure, recre- 
ation, ornament and light and air for the inhabitants of the 
town or city near or in which it is located.” Other state- 
ments referred to therein make it clear that a park is a pre- 
dominantly open or outdoor area, with or without 
landscaping, buildings, or other man-made facilities, the 
purpose of which is to serve and promote the pleasure, recre- 
ation, amusement, health, welfare and enjoyment of the 
public. 

Whether a particular category of building or facility 
would be a land use consistent with public park purposes may 
sometimes be clear from its very nature. However, the con- 
sistency with park purposes of some categories of facilities 
may not be immediately apparent and may depend upon the 
relationship between the particular facility and the par- 
ticular park. One such kind of facility, considered by two of 
my predecessors, is a water supply system reservoir. Roads 
and transit stations are other examples. Since parks fail 
to realize their potential public benefits unless the public 
can readily go to them, transportation facilities designed to 
give the public access to and movement within parks, as 
opposed to facilities for unrelated or through transportation, 
have been recognized as properly includable within park 
purposes.? 

1 Water storage facilities constituting a component of a system of water 
supply for human consumption have been considered to fall both outside and 
inside the scope of park purposes, depending on the circumstances. In an 
opinion of July 8, 1897, to the Secretary of War, Attorney General Joseph 
McKenna concluded that the water department of the District of Columbia 
could not be authorized to construct a reservoir for the use of the District 
within Rock Creek Park, which had been established under Federal legislation 
as a public park for the benefit of the people of the United States. 21 Op. 
A.G. 566. But when confronted with the question of water supply facilities 
intended not for general municipal use but to support park activities, Attorney 
General John G. Sargent, in an opinion of April 23, 1927, to the Secretary of 
the Interior, concluded that the Secretary could allow the operators of public 
hotels within the Grand Canyon National Park to install facilities for storing 
and transporting water to provide a water supply and electricity needed for 
proper hotel service to the public using the park. 35 Op. A.G. 208. 

2See American Steel House Oo. v. Willoow, 88 Misc. 571, 77 N.Y.S. 1010 
(Sup. Ct. N.Y. Co. 1902), refusing to enjoin park authorities from authorizing 


a public stage (bus) route with stations and waiting rooms within Central Park 
and Riverside Drive in Manhattan. The court said, “The point of distinction 
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While there is little doubt that transportation facilities 
may be a subordinate and supporting part of a park con- 
sistently with park purposes, the transportation facilities 
that would be appropriate in a given case may depend on 
many factors, such as, on the one hand, the state of applicable 
transportation technology and the alternate means of trans- 
portation available to park users, and, on the other hand, 
the public demand for transportation which the park might 
reasonably be expected to generate, according to its size, 
location, attractions, etc. Thus, in the case of a village or 
neighborhood park, no more than a footpath or driveway 
might be appropriate, while a municipal or county park 
might call for roads and a bus station with shelter and park- 
ing areas, and a State, regional, or national park might 
reasonably require even more extensive facilities and accom- 
modations. Similarly, a major highway bisecting a small 
neighborhood park for the purpose of linking other thor- 
oughfares would presumably be inconsistent with park pur- 
poses,® but a larger or more isolated park might well warrant 
entry or penetration by an important highway designed to 
provide better public access to, or better public exhibition of, 
its attractions. Familiar examples of the latter are the 
roads and highways in the parklands flanking the Hudson 
and Potomac Rivers. The absence of any precise and ac- 
cepted formula for measuring the exact nature and size of 
the transportation facilities appropriate to a particular park 
means that considerable discretion must be left to those 
responsible for deciding upon such facilities, to be exercised 
with due consideration for the facts and circumstances of the 
particular case in comparison to similar cases. 
* * * is whether the right to run stages is confined to their operation for the 
sole purpose of carrying visitors into or out of the park or from one portion 
thereof to another, or whether it is part of a larger scheme of general trans- 
portation of passengers not employing the stages for the sole purpose of visiting 
the parks.” Jd. at 1011. And the Supreme Court of Michigan, in a case in- 
volving a public park conveyed to the City of Port Huron “to be used only as a 
public park * * * [with] reversion to the grantor and his heirs in case said 
property should ever be used for any other purpose * * *,” held that the con- 
struction of a waiting room for street cars bringing the public to the park which 
also served as a shelter for park visitors was not foreign to but included within 
park purposes. Dodge v. North End Improvement Association, 189 Mich. 16, 
155 N.W. 438 (1915). See also Annot. 144 A.L.R. 486 at 492 (1948); 10 
McQuillan, op. cit. supra, $§ 28.52—28.54. 


3 Cf. Baldwin Manor, Inc. v. Oity of Birmingham, 341 Mich. 423, 67 N.W. 2d 
812 (1954). 
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That airports may appropriately be developed in parks in 
furtherance of park purposes has been recognized both in 
Federal legislation and regulations and in the decisions of 
State courts. Section 9 of the Federal Airport Act, as 
amended, 60 Stat. 174 (1946), 49 U.S.C. 1108(c), expressly 
recognizes that Federal financial aid, generally available only 
to airports sponsored by State and municipal public bodies, 
may be given to Federal agencies for airport projects “* * * 
in, or in close proximity to, a national park, national recre- 
ation area, or national monument, or in a national forest 
***” [64 Stat. 27-28] In eight instances designated 
airports or seaplane landing areas have been provided within 
national parks and monuments by Federal regulation, in- 
cluding one in the Isle Royale National Park in Michigan. 
86 C.F.R. § 1.61. In at least two instances, State Supreme 
Courts have held airport facilities to be appropriately within 
the purposes of municipal parks.* It thus is plain that an 
airport in some cases may be an appropriate part of a public 
park, depending on the characteristics of the particular park 
and airport facilities involved. | | 

The facts in the present case offer the strongest kind of 
Justification for the airport project which is contemplated. 
The park is located on Mackinac Island, of whose approxi- 
mately 2,050 acres it occupies 1,/44 acres, the remainder being 
private property of 306 acres. In addition to its natural 
attractions, the park is the site of historic military forti- 
fications. Approximately 300,000 visitors come to the park 
each year, according to the State Department of Aeronau- 
tics. The remainder of the island consists of the city of 
Mackinac Island, with a 1960 population of 942 permanent 

4 City of Wichita v. Clapp, 125 Kan. 100, 263 P. 12 (1928) ; Schmoldt v. City 
of Okiahoma City, 144 Okla. 208, 291 P. 119 (1930) ; cf. Mayor d. of Savannah 
v. Lyons, 54 Ga. App. 661, 189 S.E. 63 (1936). The first two cases cited 
upheld the authority of cities to provide airport facilities in or as a part of 
public parks. Later cases, involving the issue of whether a city can plead 
sovereign immunity to escape liability for its torts in the operation of an 
airport, have characterized airport operation as a “proprietary” function, 
analogous to city-owned utility services and surface transportation terminals, 
which are not normally immune from tort liability, rather than a park where 
parks would be a “governmental” function exempt from tort liability. See 
Wendler v. Oity of Great Bend, 181 Kans. 758, 316 P. 2d 265 (1957) ; Annot., 
66 A.L.R. 2d 634 (1959). For present purposes, it makes little difference 
whether airports are classed as transportation terminals or parts of parks, 


because it is clear that in a proper case a transportation terminal or other 
facility may be a part of a park or included within park purposes. 
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residents. The number of residents swells to 3,500 in the 
summer. The principal activities of the city are connected 
with the park and include operating hotels and stores for 
park visitors, homes for park employees, and miscellaneous 
activities of a resort city. There are no industrial activities. 
It is thus apparent that there is a real need for transportation 
for residents of the mainland who wish to visit the park, and 
also that those who live on the island and who directly or 
indirectly support the operation of the park have needs for 
transportation of persons and property to and from the main- 
land. Therefore, adequate facilities to meet these needs for 
mainland-park transportation are vital to the effective at- 
tainment of the park’s purposes. 

Since the park is several miles offshore in Lake Huron, a 
highway bridge to the mainland would probably be costly 
and there is nothing before me to suggest that such facilities 
are in serious prospect or would, if constructed, provide a 
satisfactory alternative to air transportation. Surface 
transportation from the mainland is now provided by water, 
but in addition to the relatively time-consuming nature of 
water travel generally, service to this island by water is al- 
together unavailable for many months each year due to the 
severity of winter climate on the Great Lakes. 

It is not surprising in these circumstances that for over 
30 years there has been an airstrip on Mackinac Island, 
within the boundaries of the State park, and that even 


' though officially “abandoned” some years ago, it actually re- 


mains in active use, providing a facility for more rapid 
transportation with the mainland when water service is 
available and for the sole such transportation when it is not. 
The proposed development of the existing airport facilities 
is modest and would not alter the airport’s character as a 
transportation facility which is essentially in aid of the 
operation and use by the public of the Mackinac Island State 
Park. The development’s.total cost would be only $154,000, 
obviously not a major airport expenditure in present-day 
terms. The chief improvement would be to extend the 
existing 2,000-foot runway to 3,500 feet and to construct a 
taxiway and an apron. With this proposed development, the 
airport will more adequately meet the same needs for trans- 
portation that it now meets, but will continue to fall far short 
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of providing facilities likely to be used for purposes un- 
related to or in conflict with the park, such as military 
aviation, scheduled trunkline air carrier service, or major 
aircraft overhaul, test, or manufacturing facilities. While 
the airport may incidentally serve some itinerant through 
traffic, this is true today; moreover, serving such traffic is 
not necessarily unrelated to park purposes, as the choice by a 
traveler of this airport rather than some other intermediate 
facility may be influenced by the attractions of a stopover at 
the park, and would thus contribute to additional public use 
of the park. 

It should also be noted, as recognized in the judicial de- 
cisions cited above 5 and in the views of the Administrator’s 
General Counsel, that the appropriateness of airport facili- 


_ ties as part of a public park is not solely dependent on the 


airport’s contribution toward meeting the public’s need for 
transportation to the park, but may also rest in part on the 
airport’s direct recreational and educational value as an 
attraction in its own right. Since the earliest days of avia- 
tion its recreational aspects have been significant, particu- 
larly in connection with smaller airports. Such airports 


commonly provide facilities not only for private aircraft, 


used largely for recreational purposes, but also facilities for 
passenger sightseeing rides, avocational flight instruction, 
and other activities which obviously support and supplement 
the recreational purposes of a large State or national park. 
In a Nation whose citizenry has long demonstrated a per- 
sistent taste for powered mobility in outdoor recreation, the 
recreational role of airports, like that of highways and 
waterways, is beyond question. Although the present proj- 
ect is undoubtedly justified by its utility to the park for 
transportation purposes alone, its recreational uses represent 
an additional consideration confirming the development as 
an appropriate part of the Mackinac Island State Park. 
Since the airport benefits the park in the ways previously 
described, I find it unnecessary to consider whether the small 
size of the improved airport in relation to the park would in 
itself make it a permissible part of the park. See Central 
Land Co. v. City of Grand Rapids, 302 Mich. 105, 4 N.W. 2d 
485, 144 A.L.R. 478 (1942). The airport now involves but 83 


a 


‘© See cases cited eupra n. 4, 
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acres of a total of 1,744 in the park, and the improvements 
proposed will require little or no additional parkland. I 
also need not consider whether the contemplated partici- 
pation of the Federal Government in the proposed improve- 
ment would preclude it from claiming a reversion of the land 
affected. See 39 Op. A.G. 3, 6. | 

In reaching the foregoing conclusions I have carefully con- 
sidered the various matters set forth in the opinion of the 
Attorney General of Michigan to the Chairman of the Macki- 
nac Island State Park Commission. The decision of the 
Supreme Court of Michigan in Kerrigan v. Poole,® reviewing 
the history of the Mackinac Island State Park, is cited in 
that opinion to show that the Commission has no right to use 
the land except as a State park, a purpose which is assumed 
to preclude the airport.’ But that decision approved the li- 
censing of transportation for hire by carriage within the 
park, transportation presumably no more essential to the 
public’s use of the park than transportation providing public 
access from the outside. Moreover, the court in that case said 
that after the land was conveyed to the State, the State “be- 
came possessed of it for use as a park, with all the powers 
and rights incident thereto—of control, maintenance, 7m- 
provement, and regulation—that the government itself would 
have if the land continued to be a national park.” 131 Mich. 
at 307, 91 N.W. at 164 (italics supplied). This language, in 
a decision upholding the licensing of surface transportation 
within the park, seems entirely consistent with the “improve- 
ment” here in question, especially since, as pointed out above, 
an airport might have been provided if the park had “con- 
tinued to be a national park.” 

The opinion of the Attorney General of Michigan is di- 
rected almost entirely to the question whether the Park Com- 
mission has statutory authority to improve the airport. This 
is, of course, a question of State law as to which I express 

€131 Mich. 305, 91 N.W. 163 (1902). 

7The opinion of the Attorney General of Michigan apparently dealt with a 
proposal for more extensive airport facilities than are now contemplated. 
Moreover, at that time it was expected that the municipality would operate 
the airport, whereas now it is my understanding that the Park Commission 
will be charged with this task under an express legislative grant of authority. 
Public Act No. 56, Michigan Public Acts of 1964. Compare 21 Op. A.G. 566 
with 35 Op. A.G. 208, as discussed supra n. 1. It is, therefore, by no means 


clear that the Attorney General of Michigan would reach the same result if 
confronted with the different facts that are before me. 
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no views. The question raised by the Administrator of FAA 
is whether the improvements would cause this park to revert 


to the Federal Government. That question does not turn 


on whether the State has authorized one public body or an- 
other to carry out particular functions pertaining to this park 
but upon the nature and purpose of the proposed airport 
facility in relation to this park, as discussed above. 

In view of all the foregoing it is my opinion that the con- 
templated improvement of the existing airport in the Macki- 
nac Island State Park would not violate the terms of the 
conveyance of the park to the State of Michigan or affect 
the interest of the State therein. 

Respectfully, 


ROBERT F. KENNEDY. 
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AUTHORITY OVER VOLUNTARY DISCLOSURE OF RECORDS 
PHRTAINING TO OFFICH OF THE COMPTROLLER OF THE 
CURRENCY 


Under 5 U.S.C. 22 (August 12, 1958, 72 Stat. 547) the Secretary of 
the Treasury, as head of the Department of the Treasury, has 
control over the voluntary disclosure of the records of the Office 
of the Comptroller of the Currency. 

NovEeMBER 5, 1964. 

THE SECRETARY OF THE TREASURY. 

My pear Mr. Secretary: This is in reply to your request 
for an opinion on the legal question whether the Secretary of 
the Treasury or the Comptroller of the Currency has supe- 
rior authority over the voluntary disclosure of records per- 
taining to the business of the Office of the Comptroller. In 
my judgment, both well-established precedents and a con- 
sideration of the principles involved compel the conclusion 
that you, as head of the Department of the Treasury, have 
control over the voluntary disclosure of the records of the 
Office of the Comptroller, and that this is true regardless of | 
the degree of control that you may lawfully exercise over the 
substantive business of that Office. 

The proposition that control over departmental records 
is centralized in the department head has been settled for 
over half a century. The statutory foundation is 5 U.S.C. 
22 (RS. 161, as amended). That section reads: 

“The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the cus- 
tody, use, and preservation of the records, papers, and prop- 
erty appertaining to it. This section does not authorize 
withholding information from the public or limiting the 
availability of records to the public.” [Italics added. ] 

Boske v. Comingore, 177 U.S. 459 (1900), authoritatively 
established that the powers granted each department head 
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by 5 U.S.C. 22 include the power to centralize in himself 
the determination whether records of his department should 
be voluntarily disclosed. That case involved a contempt 
action against a collector of internal revenue who refused 
to deliver to the court certain records in his possession. The 
collector relied on a regulation approved by the Secretary 
of the Treasury which prohibited the production of such 
records by anyone other than the Secretary of the Treasury 
himself. The regulation was challenged as being in excess 
of the authority granted the Secretary by 5 U.S.C. 22. In 
upholding the regulation, the Court stated: 

“In our opinion the Secretary, under the regulations as 
to the custody, use and preservation of the records, papers 
and property appertaining to the business of his Department, 
may take from a subordinate, such as a collector, all discre- 
tion as to permitting the records in his custody to be used 
for any other purpose than the collection of the revenue, 
and reserve for his own determination all matters of that 
character.” [177 U.S. at 470.] 2 

Since that date numerous cases, involving a variety of 
departments and agencies of the Federal Government, have 
applied the Boske doctrine.?, In 1951, the Supreme Court 
reafliirmed its continuing validity in United States ew rel. 
Touhy v. Ragen, 340 U.S. 462 (1951), in which it declined 
to hold in contempt an agent of the Federal Bureau of In- 


* The current regulations of the Secretary of the Treasury, 5 C.F.R. 
1.1-1.5, are interpreted by that Department’s General Counsel as 
vesting in the Secretary the ultimate control of all information in 
the files of the Treasury Department. I accept this interpretation. 
In view of the conclusions expressed in this opinion, the recent regula- 
tions of the Comptroller of the Currency on the point (29 F.R. 7416 
(June 9, 1964) ) do not limit or qualify the paramount power of the 
Secretary under 5 U.S.C. 22. 

* See e.g., Ex parte Sackett, 74 F. 2d 922 (C.A. 9, 1935) (Attorney 
General—Acting Special Agent in charge of Division of Investiga- 
tion) ; In re Mengel, 201 F. Supp. 687 (W.D. Pa. 1962) (Secretary 
of HEW—Field Representative of Social Security Administration) ; 
Appeal of the United States Securities and Exchange Commission, 226 
F’.. 2d 501 (C.A. 6, 1955) (SEC—its General Counsel). See also 35 
Op. A.G. 5 (1925) (Secretary of Treasury has right to permit access 
to records of Public Health Service, then part of Treasury) and 25 
Op. A.G. 326 (1905) (Secretary of Commerce and Labor can pro- 
hibit Commissioner-General of Immigration from producing records). 
Other cases are cited in 165 A.L.R. 1302, 1847-1863 (1946). 
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vestigation who refused to produce papers of the Department 
of Justice in his possession in response to a subpoena where 
a regulation of the Attorney General forbade such 
production.® 

The policy underlying these decisions received expression 
in the Zouwhy case in the following language (p. 468): 
“When one considers the variety of information contained 
in the files of any government department and. the possi- 
bilities of harm from unrestricted disclosure in court, the 
usefulness, indeed the necessity, of centralizing determina- 
tion as to whether subpoenas duces tecum will be willingly 
obeyed or challenged is obvious.” Such considerations also 
form part of the law of “executive privilege,” under which 
the executive branch, in appropriate circumstances, may 
assert discretion to release or to withhold governmental 
records as the public interest requires.* The solemnity of 
this power and the importance of centralized control over 
its use is reflected in the settled rule that executive privilege 
as a justification for a refusal to produce subpoenaed depart- 
mental records must be invoked “by the head of the depart- 
ment which has control over the matter.” United States v. 
Reynolds, 345 U.S. 1,8 (1953). 

These authorities and principles, in my view, are fully 
applicable to the records of the Office of the Comptroller. A 
plain, straightforward reading of 5 U.S.C. 22, as interpreted 
by the Boske case, makes such records subject to its pro- 
visions. The word “department” as used in that section 
means the ten executive departments, including, of course, 
the Department of the Treasury, whose “head” is the Secre- 


®*The legislative history makes it perfectly clear that in adding the 
second sentence to 5 U.S.C. 22 in 1958, Congress did not intend to 
change the rule of the Boske and Tuohy cases with respect to the 
power of the head of a department to centralize in himself the control 
over the records of the department. See 104 Cong. Rec. 15690—96 
(1958). 

‘This is a truncated statement of a highly complex area of law. 
See 8 Wigmore, Evidence secs. 2378, 2379 (1961) ; Hardin, Ewecutive 
Privilege in the Federal Courts, 71 Yale L.J. 879 (1962); Hearings 
on Freedom of Information and Secrecy in Government Before the 
Senate Committee on the Judiciary, 85th Cong., 2d sess. 1-48, 63-146 
(1958). 
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tary of the Treasury.5 There is no question that the Office 
of the Comptroller of the Currency is part of the Department 
of the Treasury.® 

Bank of America Nat. Trust & Sav. Ass’n. v. Douglas, 
105 F. 2d 100 (C.A.D.C. 1939), correctly applied the fore- 
going precedents and principles to the precise issue here 
involved. That case involved an action by the Bank of 
America against the members of the Securities and Exchange 
Commission to prevent the public disclosure of reports on 
that bank made to the Comptroller by national bank ex- 
aminers. Copies of these reports from the Comptroller’s 
records had been furnished to the SEC by the Secretary of 
the Treasury, whose action the bank claimed was unlawful 
and unauthorized. The court quoted from an opinion by 
Attorney General George W. Wickersham holding that the 
President was authorized to give information from the 
Comptroller’s records to a House committee (29 Op. A.G. 
555 (1912) ), and then continued : 


°5 U.S.C. 1 (R.S. 158, as amended) reads in part: “The provisions 
of this title shall apply to the following Executive Departments: * * * 
Third, The Department of the Treasury.” 

5 U.S.C. 2 (R.8. 159, as amended) reads: “The word ‘department’ 
when used alone in this chapter, and chapters 2-11 of this title, 
means one of the executive departments enumerated in section 1 of 
this title.” 

5 U.S.0. 241 (R.S. 283) provides: “There shall be at the seat of 
the government an executive department to be known as the De- 
partment of the Treasury, and a Secretary of the Treasury, who shail 
be the head thereof.” [Italics added.] 

*“There shall be in the Department of the Treasury a bureau 
charged with the execution of all laws passed by Congress relating 
to the issue and regulation of a national currency secured by United 
States bonds and, under the general supervision of the Board of 
Governors of the Federal Reserve System, of all Federal Reserve 
notes, the chief officer of which bureau shall be called the Comptroller 
of the Currency, and shall perform his duties under the general direc- 
tions of the Secretary of the Treasury.” 12 U.S.C. 1 (R.S. 324, as 
amended; italics added.) That the phrase “relating to the issue 
and regulation of a national currency secured by United States bonds’’ 
encompasses all functions of the Comptroller relating to national 
banks, including the chartering and examination thereof, is apparent 
from an examination of the caption and text of the acts establishing 
the “bureau.” Act of Feb. 25, 1863, c. 58, 12 Stat. 665; act of June 3, 
1864, c. 106, 13 Stat. 99. 
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“The Commission insists that equal power is lodged in the 
Secretary [of the Treasury] by R.S. 161 (5 U.S.C. 22), which 
authorizes the head of each Department to prescribe regula- 
tions not inconsistent with law for the custody, use, and 
preservation of its records and papers. We think this is 
correct, and that the power includes the right to determine 
whether records may be withdrawn and used by other de- 
partments. In this view and since the Comptroller’s records 
are within the Treasury Department and the Comptroller, 
by statute, is under the general direction of the Secretary, 
it follows that no distinction can be made between the two 
classes of records. See, generally, 25 Op. A.G. 326; 35 Op. 5. 
Without more, therefore, we hold that the act of the Secre- 
tary in furnishing the Commission with the reports of the 
bank examiners in the present case ‘was not inconsistent with 
law.’” (105 F. 2d at 104; italics added.) 

The authority of the Secretary of the Treasury over the 
records of the Office of the Comptroller was also properly 
reflected in Overby v. United States Fidelity & Guaranty 
Co., 224 F. 2d 158 (C.A. 5, 1955). There, a surety company 
sought to obtain by discovery copies of reports of national 
bank examiners and correspondence with the Comptroller 
which were in the hands of the bank. The Acting Secretary 
of the Treasury intervened to file a formal claim of privilege 
to prevent the disclosure of these documents. While the 
court did not rule on the question of the right to invoke the 
privilege, it did comment that this procedure followed cor- 
rectly that required by the Reynolds case, namely, that the 
claim be lodged by “the head of the department which has 
control over the matter.” 

I have carefully considered, but am forced to reject, the 
proposition that, notwithstanding the foregoing authorities, 
the Office of the Comptroller occupies some unique status 
which should result in its exclusion from these well-settled 
general principles of centralized control over governmental 
records. The Comptroller places heavy reliance on the sup- 
posed degree to which the Comptroller may exercise his 
substantive powers free from any control by the department 
head. I do not find the argument relevant. For a long 
period, statutes of the United States often granted powers 
not to the department head, to be delegated as he saw fit, but. 
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rather to specific officials in particular bureaus or divisions 
of a department. A study by a Task Force of the Hoover 
Commission in 1949 set forth numerous examples of various 
bureaus throughout the Federal Government that operated 
at that time in a semiautonomous situation, and discussed 
at some length what it called the problem of “holding- 
company departments.” Task Force Report on “Depart- 
mental Management in Federal Administration,” prepared 
for The Commission on Organization of the Executive 
Branch of the Government, 23-37 (1949). The Commis- 
sion’s Report to the Congress on “General Management of 
the Executive Branch” (to which the above Task Force Re- 
port was Appendix E) likewise noted (at page 4) : “Statutory 
powers often have been vested in subordinate officers in such 
a way as to deny authority to the President or to a depart- 
ment head. For example, the statute governing the sale of 
helium to a foreign nation gave the Secretary of the Interior 
the authority to control such sales regardless of the opinion 
of the President. The Corps of Engineers of the United 
States Army, in another case, has the statutory duty to pre- 
pare river development plans, and the Secretary of the 
Army is not responsible for its selection of projects.” 
Following the Hoover Commission studies a number of 
Reorganization Plans were adopted to carry out in part 
the recommendation of the Hoover Commission that au- 
thority for all departmental functions be centralized in the 
department head. Certain functions were excluded from 
this centralization. See notes to 5 U.S.C. 183z-15. Reor- 
ganization Plan No. 26 of 1950 (64 Stat. 1280) related to the 
Treasury Department. In considering it Congress noted 
that “the statutes controlling the Treasury Department lodge 
almost all departmental functions in its operating units.” 
S. Rept. 1869, 81st Cong., 2d sess. 2 (1950). See also the 
Hoover Commission Task Force Report, cited supra, pages 
27-8, referring to the independent status of the Commis- 
sioner of Internal Revenue and the Bureau of Customs. 
By Reorganization Plan No. 26 there were transferred to the 
Secretary of the Treasury “all functions of all other officers 
of the Department of the Treasury and all functions of-all 
agencies and employees of such Department” except the 
functions of hearing examiners, of the Coast Guard in time 
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of war, and “functions vested by any provision of law in the 
Comptroller of the Currency.” [Italics added.] Since the 
function of control of records had not been vested by any 
provision of law in the Comptroller of the Currency, but 
had been vested by the express provision of 5 U.S.C. 22 in 
the Secretary of the Treasury, the exclusion expressed in the 
italicized phrase does not apply to that function. 

While it is true that the Comptroller is one of the rela- 
tively few subordinate officials remaining in the executive 
branch who has powers which are conferred directly upon 
him by statute, the principles of centralized record control 
were established at a time when his now somewhat unusual 
status was relatively commonplace. The significant fact 
is that none of the numerous cases following Boske—many 
of which arose prior to the Reorganization Plans of the early 
1950’s which tended to centralize substantive authority— 
ever so much as hinted that the question of who had substan- 
tive authority over the subject matter to which the records 
pertained operated to limit the statutory authority of the 
department head over the voluntary disclosure of such 
records.’ 

The foregoing considerations of plain statutory language, 
policy, and judicial and administrative precedents—all in 
unanimous accord—lead me to the conclusion that control 
over voluntary record disclosure is in your hands, not the 
Comptroller’s. I wish again to emphasize that I do not 
express or intimate any opinion on the extent to which the 
substantive powers of the Comptroller are “under the gen- 
eral directions of the Secretary [of the Treasury ]” within the 
meaning of 12 U.S.C. 1; I conclude merely that such a 
determination is not necessary to resolve the question at 
hand. Furthermore, I express at this time no opinion on 
the legal or policy considerations that may govern the exer- 
cise of your discretion with respect to record disclosure. This 


*I am, of course, aware that certain functions of the Comptroller 
have been loosely characterized as “quasi-judicial,” 29 Op. A.G. 555, 
562 (1912); Liberty National Bank v. McIntosh, 16 F. 2d 906, 909 
(C.A. 4, 1927). I am unable, however, to read any relevant singularity 
into his status from this characterization, which may equally be 
applied to numerous other functions of the executive branch. See 
21 Op. A.G. 85, 86 (1894); 1 Davis, Administrative Law Treatise 
sec. 1.02 (1958). 
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Department stands ready to cooperate with you and your 
staff to whatever extent you deem useful in consideration 
either of specific requests for record disclosure or of further 
regulations on the point. 


Sincerely, 
NICHOLAS pvEeB. KATZENBACH, 
Acting Attorney General. 


ADMINISTRATIVE PROCEDURE ACT, PROMOTION TO CHIEF 
HEARING EXAMINER AT INCRHASED COMPENSATION 


The selection of an incumbent hearing examiner to serve as Chief 
Hearing Examiner, at an increase in grade, involves more than the 
fixing of compensation for hearing examiners; it involves the se- 
lection of an official to exercise important administrative and man- 
agement functions. Hence the power to select such an official is 
not vested in the Civil Service Commission by section 11 of the 
Administrative Procedure Act (June 11, 1946, c. 324, 60 Stat. 244, 
(5 U.S.C. 1010)), but is vested in the employing agency. 41 Op. 
A.G. 74 distinguished. 


NovEMBER 24, 1964. 
THE PRESIDENT. 

My pear Mr. PreEsIpENT: I have the honor to comply with 
your request for an opinion on a question submitted by the 
Chairman of the Civil Service Commission concerning the 
extent of the Commission’s authority, under section 11 of the 
Administrative Procedure Act (June 11, 1946, c. 324, 60 Stat. 
244, 5 U.S.C. 1010), with respect to the selection of an in- 
cumbent hearing examiner to seve as Chief Hearing Exam- 
iner at an increase 1n compensation. Specifically, the question 
posed by the Commission is: When an agency proposes to 
fill a Chief Hearing Examiner’s position by the promotion of 
one of its hearing examiners, must the Civil Service Commis- 
sion select the hearing examiner who is to be promoted ? 

The Chairman of the Civil Service Commission states that 
the Commission’s General Counsel would answer the question 
in the affirmative, while a majority of the Commission’s Ad- 
visory Committee on Hearing Examiners would answer it in 
the negative. The Civil Service Commission itself does not 
express an opinion on the question. I have also been fur- 
nished with copies of communications from the chairmen of 
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seven administrative agencies in which the question arises, 
all of whom would answer the question in the negative. 

Section 11 provides in part as follows: 

“Subject to the civil-service and other laws to the extent 
not inconsistent with this Act, there shall be appointed by and 
for each agency as many qualified and competent examiners 
as may be necessary for proceedings pursuant to sections 7 
and 8, who shall be assigned to cases in rotation so far as prac- 
ticable and shall perform no duties inconsistent with their 
duties and responsibilities as examiners. * * * Examiners 
shall receive compensation prescribed by the Commission in- 
dependently of agency recommendations or ratings and in 
accordance with the Classification Act of 1923, as amended, 
except that the provisions of paragraphs (2) and (8) of sub- 
section (b) of section 7 of said Act, as amended, and the pro- 
visions of section 9 of said Act, as amended, shall not be ap- 
plicable. * * *” 

Section 7(b) (2) and (8) of the Classification Act of 1923 
(act of Mar. 4, 1923, c. 265, 42 Stat. 1488, as amended by the 
acts of Aug. 1, 1941, 55 Stat. 613, and June 30, 1945, 59 Stat. 
299)—-which was made inapplicable to hearing examiners by 
this provision of the Administrative Procedure Act—pro- 
vided for in-grade promotions on the basis of employee 
efficiency ratings made by the employing agency, while sec- 
tion 9 created the system of efficiency ratings.? 

In Ramspeck v. Federal Trial E'waminers Conference, 345 
U.S. 128 (1953), the Supreme Court held, inter alia, that 
under section 11 of the Administrative Procedure Act the 
Civil Service Commission was authorized to classify hearing 
examiner positions into different grades on the basis of the 
difficulty and importance of the cases in which they are called 
upon to act as hearing officers. 

In an opinion dated February 23, 1951 (41 Op. A.G. 74), 
the then Acting Attorney General held that, in the case of 


1Civil Aeronautics Board, Federal Communications Commission, Federal 
Power Commission, Federal Trade Commission, Interstate Commerce Commis- 
sion, Securities and Hxchange Commission, and National Labor Relations 
Board. 

The Classification Act of 1923 has been superseded by the Classification 
Act of 1949 (act of Oct. 28 1949, c. 782, 68 Stat. 954), which provides (sec- 
tion 1106), “Whenever reference is made in any other law to the Classifica- 
tion Act of 1923, as amended, such reference shall be held and considered to 
mean this Act.” The provisions of the Classification Act of 1949, as amended, 
which correspond to section 7(b) (2) and (8) and section 9 of the 1928 act, 
appear in 5 U.8.C. 1121-1128, 2001-2007. 
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promotions from one such hearing examiner grade to a 
higher such grade, the selection of the examiner to be pro- 
moted should be made by the Civil Service Commission, and 
not by the agency. This decision was based on the pro- 
vision of section 11 that “examiners shall receive compensa- 
tion prescribed by tie Commission,” and on statements in 
the legislative history which clearly indicated that Congress 
regarded the function of fixing compensation as including the 
selection of individuals for promotion to higher grades of 
hearing examiner positions. In the Ramspeck case, supra, 
the Supreme Court approved a rule of the Civil Service Com- 
mission promulgated in accordance with this opinion. 

Neither the 1951 Attorney General’s opinion nor the 
Ramspeck decision deals with the precise question now pre- 
sented. They involved increases in compensation for indi- 
viduals who continued to perform the same type of func- 
tion—to preside at administrative hearings. The present 
question involves, rather, the selection of an individual to be 
entrusted with important administrative responsibilities in 
addition to his duties as a hearing officer. 

Until now, I am informed, the designation of a hearing 
examiner to serve as Chief Hearing Examiner has been made 
by the agency, and not by the Civil Service Commission. 
This is so because that designation has not, until now, in- 
volved an increase in compensation. Until February 1963, 
all Chief Hearing Examiner positions were classified at the 
same grade as other examiner positions in the agency, and 
the employing agency made the selection for such positions. 
In February 1963, the Commission reclassified ninety GS-15 


- examiner positions to GS-16 and nine GS-15 Chief Exam- 


Iner positions to GS-17 (Chief Examiner position in each of 
the agencies which had ten or more examiners at GS-15). All 
GS-17 grades were assigned to occupied Chief Hearing Ex- 
aminer positions, and no new appointments to these positions 
were involved. Now, however, vacancies in the GS-17 Chief 
Hearing Examiner positions have occurred, and the question 
of selection of hearing examiners for appointment to these 
positions, with an increase in grade from GS-16 to GS-17, 
is presented. 

Examination of the Civil Service Commission job descrip- 
tion for Chief Hearing Examiner positions indicates that al- 
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though the appointee, as Chief Hearing Examiner, may 
continue to hear and decide cases, and therefore continues 
to occupy an examiner position subject to section 11 of the 
Administrative Procedure Act, the increased responsibilities 
incident to the position relate to administrative and manage- 
ment functions rather than to the function of hearing and 
deciding cases. The Chairman of the Civil Service Com- 
mission states that “Chief Hearing Examiners generally 
spend most of their time in the performance of administra- 
tive duties.” Indeed, I am advised that in agencies having 
large examiner staffs, such as the Interstate Commerce Com- 
mission and the National Labor Relations Board, the Chief 
Examiner devotes substantially his entire time to his admin- 
istrative and management responsibilities. 

These administrative and management responsibilities are 
not only time-consuming; they also appear to be of major 
importance to the effective discharge by the agency of its 
functions and duties. For example, the Civil Service Com- 
mission’s Position Description of the position of Chief Trial 
Examiner for the National Labor Relations Board describes 
his duties in the following general terms: 

“The incumbent serves as the responsible professional 
and administrative head of the Division [of Trial Exam- 
iners] having overall responsibility for planning, integrat- 
ing, and coordinating the work of the hearing examiners and 
the administrative and clerical staff of the Washington Office 
and the professional and clerical staff of the branch office, in 
order that the hearings are expeditiously scheduled and the 
intermediate reports (recommended decisions) are prepared 
and issued with a minimum of delay and in accordance with 
the provisions of the Administrative Procedure Act.’ ® 
These duties are stated to include, inter alia: maintaining a 
calendar of cases to be heard, assigning cases for hearing and 
designating examiners to hear them, and revising this calen- 
dar and these assignments daily, “taking into consideration 
at all stages the geographical location of the hearing, the 
geographical location of available hearmg examiners, the 
respective loads of unissued intermediate reports and uncom- 
pleted hearings, and the types of cases and their difficulty and 


J am informed that the Division of Trial Hxaminers, NLRB, comprises 
over 100 people, including 79 trial examiners. 


42 Op. A.G. The President 9093 


importance”; ruling on requests for extensions of time to file 
briefs and proposed findings of fact; counselling with and 
advising the hearing examiners on procedural problems 
arising in the conduct of hearings, “particularly in con- 
nection with adjournments and motions likely to extend the 
length of hearings”; maintaining “overall supervision of the 
activities of the division”; prescribing “minimum standards 
of quality, output and general performance” and instituting 
“programs pursuant thereto”; serving as the Board’s “prin- 
cipal advisor on over-all administrative policies, proposed 
changes in Rules and Regulations and other related matters” ; 
and furnishing appropriate information to Congress, other 
Government agencies, and members of the public in con- 
nection with the work of the Division of Trial Examiners. ‘ 

From the information made available to me it is clear that 
the Chief Hearing Examiner of a large regulatory agency 
has a major responsibility for seeing to it that an important 
part of the agency’s business—the conduct of formal hear- 
ings—is carried out efficiently, expeditiously, and in conform- 
ance with professional standards; for providing necessary 
professional leadership, guidance, training, and direction to 
those responsible for conducting such hearings; for assigning 
work and maintaining standards of performance; for select- 
ing, and recommending promotion or disciplinary action for, 
a substantial staff; for establishing, justifying, and adminis- 
tering a substantial budget and approving expenditures; for 
advising the agency on a variety of matters; and for impor- 
tant contacts with Congress and the public. 

Few aspects of the work of the independent regulatory 
agencies are more important, both to the effectuation of their 


Job descriptions for other agencies reflect a similar range of functions, 
including such specific items as the following: ‘making final recommenda- 
tions with regard to fiscal requirements for the Bureau and justifying such 
recommendations to the Board, the Budget Bureau and the appropriation 
committees of Congress’? (Civil Aeronautics Board); ‘‘making final recom- 
mendationg on matters involving the appointment, promotion, training, disci- 
plinary action and personnel problems within the Bureau [of Hearing Hx- 
aminers}” (Civil Aeronautics Board); “acting as the Chairman of a com- 
mittee charged with the responsibility of preparing rules of practice and 
procedure before the Commission” (Federal Trade Commission) ; “maintains 
records with a view to establishing reasonable standards of performance for 
all hearing examiners’? (Interstate Commerce Commission); “trains new 
hearing examiners’? (Interstate Commerce Commission) ; responsible for pre- 
paring a hearing manual for the use of hearing examiners (Interstate Com- 
merce Commission) ; responsible for determinations of personnel requirements 
(Federal Communications Commission) ; etc. 
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statutory purposes and to the proper functioning of our sys- 
tem of administrative law, than the efficient and expeditious 
disposition of the enormous volume of forma] hearings which 
these agencies must conduct. It is evident that these agen- 
cies have placed in their Chief Hearing Examiners a major 
part of the responsibility for the efficiency and expedition 
with which their hearings are conducted. Through his 
powers to assign cases, establish workloads, establish per- 
sonnel requirements, select and train personnel, advise and 
counsel hearing examiners, recommend procedural changes, 
and provide overall professional guidance and standards, the 
Chief Hearing Examiner is in a position to affect substan- 
tially—for good or ill—the efficiency with which his agency 
conducts a major part of its business. 

At the present time, the designation of a hearing examiner 
as Chief Hearing Examiner involves a promotion and a con- 
sequent increase in compensation. It is argued that since 
the designation operates to prescribe compensation, it should, 
under section 11 of the Administrative Procedure Act, be 
made by the Civil Service Commission rather than by the 
employing agency. Yet the designation of a Chief Hearing 
Examiner quite clearly involves something more than a mere 
Increase in compensation. It involves the appointment of 
one of the agency’s principal administrative officers, having 
the management functions described above. 

It is true that most of the management responsibilities 
of a Chief Hearing Examiner relate to the agency’s hearing 
functions and that Congress placed the actual conduct of 
hearings in the hands of officers who, once appointed, would 
have a substantial measure of independence from the ap- 
pointing agency. The question here presented, however, is 
whether it went a step further and also placed beyond the 
control of the agencies the choice of the officer responsible for 
the administrative and managerial functions involved in 
maintaining, supervising and financing its system of hear- 
ings. The consequence of so doing would have been to deny 
to the agencies the power to select administrators in whose 
managerial competence they have confidence, and thereby, 
in an ultimate sense, to make the Civil Service Commission 
rather than the agencies responsible to Congress and the 
public for the efficiency of the operation of an important 
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segment of public administration. In the absence of clear 
evidence, I would hesitate to attribute such an intent to 
Congress. I find no such clear evidence in either the text 
or the legislative history of the Administrative Procedure 
Act. 
The provisions of the Administrative Procedure Act relat- 
ing to the selection, compensation and tenure of hearing 
examiners were a compromise between various proposals 
which ranged from ordinary agency employee status to com- 
plete independence. The Attorney General’s Committee or 
Administrative Procedure had proposed that “hearing com- 
missioners” be nominated by the agencies and appointed by 
an independent Office of Administrative Procedure, that they 
be given a definite tenure of office at a fixed statutory salary, 
and that they be removable only by a board independent of 
the agency. A bill so providing was introduced in the 79th 
Congress. Another bill in the 79th Congress provided for 
Presidential appointment.’ The act which the 79th Congress 
adopted rejected those proposals, and provided first, that 
hearing examiners should be “appointed by * * * each 
agency,” and second, that their compensation should be fixed 
by, and they should be removable by, the Civil Service Com- 
mission. In short, Congress preserved the agencies’ powers 
of appointment but provided independence of tenure and 
compensation once appointed. | 

The report of the Senate Committee on the Judiciary 
referred to the “wide divergence of views” on the status of 
hearing examiners and states that “the committee * * * has 
in such cases taken the course which it believes will suffice 
without being excessive.” It characterized examiners under 
the bill as “a special class of semi-independent subordinate 
hearing officers.” ® 

SFinal Report of the Attorney General’s Committee on Administrative 
Procedure (1041), pp. 47-49, 196-197. The minority of the Committee made 
essentially similar recommendations, except that salaries were to be fixed by 
the Office of Administrative Procedure. Id. p. 2388. 

°H.R. 184, 79th Cong., ist sess., reprinted in Legislative History of the 
Administrative Procedure Act (8S. Doc. 248), 78th Cong. (1946), pp. 184-188. 

7H.R. 389 and H.R. 1117, 79th Cong., 1st sess., reprinted in S. Doc. 248, 


eupra, pp. 142, 151. 
*S. Rept. 752, 79th Cong., Ist sess. (1945), pp. 30, 8. 
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The course which the committee took and Congress adopted 
was more fully explained by Congressman Francis E. Walter 
of Pennsylvania, the chairman of the House Committee on 
the Judiciary, on the floor of the House: 

“One of the most controversial proposals in the field of 
administrative law relates to the status and independence of 
examiners who hear cases where agencies themselves or mem- 
bers of boards cannot doso. * * * 

“It is often proposed that examiners should be entirely in- 
dependent of agencies, even to the extent of being separately 
appointed, housed, and supervised. At the other extreme 
there is a demand that examiners be selected from agency em- 
ployees and function merely as clerks. * * * Section 11 
recognizes that agencies have a proper part to play in the 
selection of examiners in order to secure personnel of the 
requisite qualifications. However, once selected, under this 
bill the examiners are made independent in tenure and com- 
pensation by utilizing and strengthening the existing ma- 
chinery of the Civil Service Commission. 

“Accordingly, section 11 requires agencies to appoint the 
necessary examiners under the civil service and other laws 
not inconsistent with the bill. But they are removable only 
for good cause determined by the Civil Service Commission 
after a hearing, upon the record thereof, and subject to judi- 
cial review. Moreover, their compensation is to be pre- 
scribed and adjusted only by the Civil Service Commission 
acting upon its independent judgment. * * * 

“Tf there be any criticism of the operation of the civil serv- 
ice system, it is that the tenure security of civil service per- 
sonnel is exaggerated. However, it is precisely that full and 
complete tenure security which is widely sought for sub- 
ordinate administrative hearing and deciding officers. Sec- 
tion 11 thus makes use of past experience and existing ma- 
chinery for the purpose.” 92 Cong. Rec. 5655 (1946). 
(Italics added.) 

Under existing conditions, the designation of a Chief Hear- 
ing Examiner from among the examiners in an agency in- 
volves two elements: First, the appointment of an adminis- 
trative officer having the functions already described; and 
second, an increase in compensation for the individual 
chosen. Congress apparently did not focus on the possible 
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ambiguity which the language of section 11 creates in such 
a situation, for it vested the power of appointment in the 
agencies and the responsibility for increases in compensation 
in the Civil Service Commission. Nevertheless, some basis 
for making a judgment as to the intent of Congress does 
exist. We know that the Congress chose to preserve the 
agency’s power to appoint hearing examiners to discharge a 
quasi-judicial function “in order to secure personnel of the 
requisite qualifications.” It seems quite unlikely that the 
same Congress intended to deprive the agency of the power 
to designate a Chief Hearing Examiner to discharge the 
agency’s vital responsibility for supervising the efficiency of 
operation of its system of administrative adjudication. In- 
deed, in these circumstances the increase in compensation 
appears to be almost an incidental factor. In this connection 
I note that, because until now no increase in compensation 
was involved in the designation of Chief Hearing Examiners, 
the authority of the agency to make the designation appar- 
ently went unchallenged. The challenge now arises because 
administrative arrangements have been made to accompany 
such a designation with an. increase in compensation. In the 
future those arrangements might again be modified to pre- 
clude such an increase. It would seem wholly anomalous to 
shift responsibility for the designation between the agency 
and the Civil Service Commission depending upon the ar- 
rangement relating to compensation in effect at a given time. 

Moreover, it is significant that the Attorney General’s 
Committee on Administrative Procedure, which would have 
placed the power to appoint hearing examiners in a separate 
body, recommended that the agency select its Chief Hearing 
Examiner. See Final Report of the Attorney General’s Com- 
mittee on Administrative Procedure (1941), pp. 49, 196. 
The bill drafted by the committee accordingly provided for 
the designation “by the agency” of a “chief hearing commis- 
sioner” who would receive additional annual compensation 
of $1,000, and who would have specific administrative duties 
in addition to his powers as a hearing commissioner.’ The 
minority members of the ‘Attorney General’s Committee also 
recommended that the agency designate a Chief Hearing 
Commissioner, but eliminated the special provisions relating 


° H.R. 184 (cited supra note 6)secs. 302, 305. 


244-574 O - 78 - 21 
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to that officer’s compensation and duties “as unnecessary.” 
Final Report of the Attorney General’s Committee on Ad- 
ministrative Procedure, p. 239. 

Nothing in the text or legislative history of the Adminis- 
trative Procedure Act suggests that Congress intended to 
reject this unanimous recommendation of the Attorney Gen- 
eral’s Committee that the agencies should have the power to 
select their Chief Hearing Examiners. On the contrary, the 
approach which Congress adopted in the Administrative 
_ Procedure Act went considerably farther to preserve the 

agencies’ powers of appointment than had the Attorney Gen- 
eral’s Committee. The reasonable inference from Congress’ 
failure to deal specifically with the selection of Chief Hearing 
Examiners is that it assumed its provision for appointment of 
hearing examiners by the agencies was enough a fortiori to 
give the agencies power to select their Chief Hearing Exam- 
iners. | 

On its face, the language of section 11 empowering the 
Civil Service Commission to prescribe the “compensation” of 
hearing examiners does not purport to transfer from the 
agencies to the Civil Service Commission the power to select 
@ principal administrative official. I find nothing in the 
legislative history of the act which would justify attributing 
such an intention to Congress. Indeed, such evidence as is 
available looks in the opposite direction. 

A further consideration leads to the same result. The justi- 
fication for the increased compensation to these Chief Hearing 
Examiners evidently rests, not on their quasijudicial respon- 
sibilities, but on their substantial administrative and man- 
agerial responsibilities..° Section 11 explicitly recognizes 
that a hearing examiner may discharge other functions be- 
sides those of hearing examiner, for it provides that exam- 
iners “shall perform no duties inconsistent with their duties 
and responsibilities as examiners.” On their face, the ad- 
ministrative and management duties of a Chief Hearing 
Examiner are not inconsistent with the duties and responsi- 

10For example, the Chairman of the Federal Power Commission states: 

“The duties of our Chief Hearing Hxaminer position at grade GS-17 are 
both administrative and adjudicatory in nature. The regular hearing ex- 
aminer positions in this agency are classifiable at grade GS-16, and have 


only adjudicatory responsibilities. The extra grade for the Chief Hearing 
Hxaminer must be based on the duties that are other than adjudicatory.”’ 
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bilities of a hearing examiner. There are obvious reasons 
why the agencies might well consider that these administra- 
tive and management duties can best be performed by one 
who is himself experienced and respected in the profession 
of hearing examiner and who continues to exercise that pro- 
fession to the extent that his other duties permit. Indeed, 
the normal practice until now has been to vest the adminis- 
trative and management functions of Chief Hearing Exam- 
iner in perscns who also possess and exercise the adjudicatory 
powers of a hearing examiner. Clearly it is for the agencies, 
not the Civil Service Commission, to determine what addi- 
tional duties to place in a hearing examiner (so long as they 
are not inconsistent with the duties and responsibilities of 
a hearing examiner) and to select the individual who is to 
discharge those additional duties. I do not think the fact 
that those duties are of such magnitude and permanence as 
to justify a higher grade of compensation provides any basis 
for the exercise of this power of selection by the Commission. 

The principal reason underlying the provision of section 
11 conferring on the Civil Service Commission the power 
over compensation of hearing examiners was thus stated in 
the 1951 Attorney General’s opinion: “If salaries and pro- 
motions are subject to agency control, there is always danger 
that a subtle influence will be exerted upon the examiners 
to decide in accordance with agency wishes. The committee 
reports demonstrate the intention of the Congress to min- 
imize this hazard.” (41 Op. A. G. at 78.) It is, of course, 
possible that the carrot of an appointment to a Chief Hearing 
Examiner position could be used to exert a subtle influence 
on the examiner to decide as the agency wishes. However, 
the same possibilities already exist with regard to appoint- 
ments to membership in the agency or to other highly paid 
positions in the Federal Government. Congress recognized 
that such possibilities can never be wholly eliminated; it 
sought merely to minimize them. In any event I find no 
evidence that Congress, in adopting “the course which * * * 
will suffice without being excessive” intended to push its 
efforts to eliminate this “subtle influence” to such a point as 
would deprive the agencies of the necessary power to select 
their own chief administrators. 
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While the question is not entirely free from doubt, I con- 
clude on balance that the agencies have, and the Civil Service 
Commission does not have, the power to appoint an incum- 
bent hearing examiner to the position of Chief Hearing Ex- 
aminer. The question submitted is therefore answered in 


the negative. 
Respectfully yours, 


NICHOLAS pzB. KATZENBACH, | 
Acting Attorney General. 


CARRIAGE IN UNITED STATES VESSELS OF EXPORTS FI- 
NANCED BY A GOVERNMENT AGENCY 


Public Resolution No. 17 of March 26, 1934 (48 Stat. 500, 15 U.S.C. 
616a), expressing the “sense of Congress” that Government agen- 
cies making loans to finance exports “shall” require the exports to 
be carried exclusively in United States vessels, is not mandatory and 
does not preclude the Maritime Administration from permitting 50 
percent of the cargoes to be carried in vessels of the recipient coun- 
try if the recipient country adopts similarly nondiscriminatory 
shipping practices. 37 Op. A.G. 546 reaffirmed. 


Arrit 26, 1965. © 
THe SEcRETARY OF COMMERCE. 

My pear Mr. Secretary: Your predecessor, Secretary 
Luther H. Hodges, requested in a letter of December 7, 1964, 
that I reexamine Attorney General Homer Cummings’ 
opinion dated June 5, 1934 (387 Op. A.G. 546), interpreting 
Public Resolution 17 of March 26, 1934 c. 90, 48 Stat. 500, 
15 U.S.C. 616a, and advise him whether it is reaffirmed. 

Public Resolution 17 resolved that “it is the sense of Con- 
gress that in any loans made by * * * any * * * instrumen- 
tality of the Government to foster the exporting of agri- 
cultural or other products, provision shall be made that such 
products shall be carried exclusively in vessels of the United 
States, unless * * * vessels of the United States are not avail- 
able in sufficient numbers, or in sufficient tonnage capacity, 
or on necessary sailing schedule, or at reasonable rates.” 

Shortly after the approval of Public Resolution 17, Presi- 
dent Franklin D. Roosevelt requested Attorney General Cum- 
mings’ opinion “as to what obligations are imposed by Public 
Resolution No. 17 of March 26, 1934, upon agencies of the 
Government engaged in making loans to finance the export- 
ing of agricultural and other products.” The Attorney Gen- 
eral concluded that, as an expression only of “the sense of 
Congress,” the resolution was not intended to impose a man- 
datory requirement on the executive branch. 
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The departments and agencies concerned with the admin- 
instration of Public Resolution 17 have relied upon Attorney 
General Cummings’ opinion for more than thirty years. 
On the basis of that opinion, the Maritime Administration 
has for many years granted “waivers” to recipient countries 
to permit them to carry up to 50 percent of the cargo in their 
own ships. The granting of waivers has been conditioned 
upon the adoption or continuance of nondiscriminatory ship- 
ping practices by the recipient countries and is thought to 
benefit the American merchant marine generally through the 
resulting elimination of discriminatory shipping practices 
by other countries.? | 

At recent meetings of the Grievance Committee on Cargo 
Preference Administration, a joint government-industry 
group of which the Maritime Administrator is chairman,? 
some of the advisers to the Committee have protested that 
the waiver practice is neither beneficial to the American mer- 
chant marine nor legally authorized. Other advisers have 
defended both the wisdom and the legality of the practice. 
Your General Counsel has informed you that the practice 
is lawful, but because of the importance of the matter the 
question has been referred to me for an opinion. 

I conclude that Public Resolution 17 does not impose a 
mandatory requirement and is therefore not violated by the 
granting of waivers. That conclusion is required not only 
by the language of the resolution but also by the weight to 
be given to Attorney General Cummings’ opinion and the 
longstanding administrative practice derived from it. 


17The policies followed by the Maritime Administration in granting waivers 
and the objects sought to be achieved by the policies are set out in the follow- 
ing documents, copies of which have been furnished to me: Letter dated Sep- 
tember 25, 1945, from Admiral E. S. Land, Chairman, United States Maritime 
Commission, to Mr. Wayne C. Taylor, President, Export-Import Bank of Wash- 
ington; Maritime Administrator, Office of Ship Operations, “Administration 
of Public Resolution 17, 73d Congress,’’ November 25, 1958; and Maritime 
Administration, “Statement of Policy on Public Resolution 17, 73d Congress,” 
July 24, 1959. 

2T have been advised that this Committee was formed in the Spring of 1964 
by the joint action of the Secretaries of Labor and Commerce; that it is 
composed of the Maritime Administrator and Assistant Secretaries of State, 
Agriculture, and Labor, and that it has as advisers representatives from the 
National Maritime Union, the Seafarers’ International Union, the International 
Longshoremen’s Association, the American Maritime Association, the Ameri- | 
ean Merchant Marine Institute, and the Pacific American Steamship 
Association. 


42 Op. A.G. Secretary of Commerce 303 


A resolution expressing “the sense of Congress” is literally 
a statement of opinion and not a command; it expresses Con- 
gress’ judgment of the policies which it believes ought to 
be followed but which, for various reasons, it does not wish 
to make mandatory. Had Congress wanted to impose a man- 
datory requirement that government-financed exports® be 
shipped exclusively in American ships, it could readily have 
done so by adopting a statute in the usual form. In adopting 
instead only a resolution expressing “the sense of Congress,” 
Congress presumably made a deliberate choice not to make 
compliance with the policy mandatory and to leave to the 
executive branch the ultimate judgment whether, under the 
particular circumstances existing from time to time, some 
modification of the policy would better serve the interests of 
the American merchant marine.* While the use of the word 
“shall” rather than “should” in the body of the resolution may 
carry a contrary implication, imprecise use of “shall” is not 
uncommon and is hardly sufficient to overcome the signifi- 
cance of the explicit limitation of the resolution to an ex- 
pression only of the “sense of Congress.” ® 

Even if the question were more doubtful as an original 
matter, I would nevertheless adhere to the opinion rendered 
by Attorney General Cummings. That opinion has been out- 
standing for over thirty years, and the waiver policy de- 
veloped in reliance on it has had a significant impact on 


3 No question has been presented to me as to what kinds of financing arrange- 
ments constitute “loans”? within the meaning of Public Resolution 17, and I 
accordingly express no opinion on that question. 

Compare 42 Op. A.G. 229, ruling that a declaration of the “policy of 
Congress” (§ 2(c), Agricultural Act of 1961, P.L. 87-128, 75 Stat. 294, 7 
U.S.C. 1282 note), was not intended to have binding legal effect but was 
merely to be given consideration by the executive branch in making its 
decisions. The legislative history of that act indicated that the phrase 
“policy of Congress’ was intended to be synonymous with “Benge of Con- 
gress.’ 107 Cong. Rec. 13746. 7 

5 The legislative history, although sparse, tends to confirm the hortatory 
nature of the resolution. The resolution originated in the House Committee on 
Merchant Marine, Radio, and Fisheries. In the House debates, Congressman 
Bland explained that the committee had originally adopted ‘‘a committee 
resolution which we sent to the Reconstruction Finance Corporation expressing 
the wish of the committee that the Reconstruction Finance Corporation should 
use its agencies and powers to secure shipment in American bottoms” and 
that it was later proposed to introduce a congressional resolution because “the 
members of the committee thought it would be an opportune time to express the 
sense of Congress that these shipments should go in American vessels.” 77 
Cong. Rec. 6163, 6164. The comments in thé Senate debates went only to the 
substance of the policy to be expressed and shed little light on the intended 
force of the resolution. See 78 Cong. Rec. 3398. 
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worldwide shipping practices. The consistent practice of the 
Attorneys General has been not to reexamine questions defin- 
itively answered by their predecessors, at least unless excep- 
tional circumstances are present or it is demonstrated that 
the earlier ruling was clearly erroneous. In addition, the 
interpretation of Public Resolution 17 as not imposing a 
mandatory requirement has in effect been.ratified by Congress. 
The waiver practice was brought to the attention of Con- 
gress during the hearings which led to the enactment of the 
Cargo Preference Act of August 26, 1954, c. 936, 68 Stat. 
832, 46 U.S.C. 1241(b).? That act, in turn, included a specific 
proviso that “Nothing herein shall repeal or otherwise modi- 
fy the provisions of Public Resolution Numbered 17, Seventy- 
third Congress (48 Stat. 500) as amended.” The adoption 
of that proviso with full knowledge of the administrative 
practice amounts to a congressional ratification of the long- 
standing interpretation of the resolution as not being manda- 
tory. See Boesche v. Udall, 373 U.S. 472, 483 (1963) ; Power 
Reactor Co.v. Electricians, 367 U.S. 396, 409 (1961) ; Jvanhoe 
Irrigation District v. McCracken, 357 U.S. 275, 2938-294 
(1958). 

For the foregoing reasons, I adhere to the interpretation 
of Public Resolution 17 adopted in the opinion of Attorney © 
General Cummings dated June 5, 1934, and conclude that 
the resolution does not impose a mandatory requirement. 

Sincerely, 
NICHOLAS pbsEB. KATZENBACH. 


621 Op. A.G. 23, 24; id. 264, 266; 24 Op. 53, 55; 27 Op. 520, 529. 

t Oargo Preference Bill, Hearings before a Subcommittee of the Senate Com- 
mittee on Interstate and Foreign Commerce on S. 3233, 83d Cong., 2d sess., 
pp. 101-102, 184-1385; Waterborne Oargoes in United States-Flag Vessels, 
Hearings before the House Committee on Merchant Marine and Fisheries on 
S. 8288, 88d Cong., 2d sess., pp. 98-94. For a more recent instance of con- 
gressional awareness of this administrative practice, see 8. Rept. 871, 88th 
Cong., 2d sess., pp. 6, 29-81. 


BONDS OR NOTES ISSUED BY LOCAL URBAN RENEWAL OR 
PUBLIO HOUSING AGENCIES 


The obligation of the United States under a contract or requisition 
agreement that secures bonds or notes issued by a local urban re- 
newal or public housing agency is fully binding under section 302 of 
the Housing Act of 1961 (75 Stat. 166, 2 U.S.C. 1421a(c), 1452 (c) ) 
even if litigation attacking the authority of the agency or the 
validity of the bonds or notes is pending at the time of issue. 

Nothing in the Department of Housing and Urban Development Act 
(Public Law 89-174, September 9, 1965, 79 Stat. 667) requires a 
different conclusion. 


NOVEMBER 2, 1965. 
THE PRESIDENT. 

My pear Mr. Presipent: I have the honor to comply with 
your request for my opinion upon the question submitted by 
the Administrator of the Housing and Home Finance Agency 
relative to section 302 of the Housing Act of 1961.1 The two 
subsections of that section provide that bonds and notes ap- 
proved by the Government for sale to investors by local enti- 
ties authorized to undertake or engage in the development or 
administration of urban renewal or public housing projects 
are incontestable in the hands of the bearer. The subsections, 
in addition, pledge the “full faith and credit of the United 
States” to the security of such approved bonds or notes. 

The question of the Administrator is whether the direc- 
tives of section 302 as to incontestability and its pledges of 
full faith and credit are effective to make the United States 
hhable on the bonds or notes to which they apply, despite 
preexisting litigation or any other circumstance that may 
cast doubt on the validity or security of such obligations or 
challenge the authority of the issuer to proceed with the 
project being financed. 


1 June 30, 1961, Public Law 87-70, 75 Stat. 166, 42 U.S.C. 1421a(c), 1452(c). 
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Alternate means of financing for local projects are author- 
ized in both the urban renewal and public housing programs. 
Local agencies may borrow funds from the United States 
at a rate of interest equal to or somewhat greater than the 
contemporaneous average yield of certain outstanding Gov- 
ernment bonds.? They also have the option, mentioned 
above, of borrowing funds from other sources with the ap- 
proval of the Government, in which case the instruments of 
indebtedness are secured by contracts or tequisition agree- 
ments with the Government to assure that Federal funds will 
be available if needed to make payments of principal and 
interest.2 You were informed by the Administrator in his 
request to you for this opinion that each such instrument 
issued to an investor bears a payment agreement affixed on 
behalf of the Government in accordance with section 302 
of the Housing Act of 1961. The Administrator stated, in 
addition : “By the terms of this section these payment agree- 
ments are incontestable in the hands of a bearer and the full 
faith and credit of the United States is pledged to their pay- 
ment. For this reason, as well as the fact that they are 
fully tax exempt because issued by local public agencies, 
these notes and bonds bear interest rates which are substan- 
tially less than those borne by Government notes and bonds 
and considerably less than the rates which under the appli- 
cable statutes must be charged for Federal loans to the local 
agencies. The low interest costs inure to the benefit of the 
respective programs and decrease the costs of Federal as- 
sistance. Additionally, this use of private financing elimi- 
nates the need for program financing through the Treasury 
Department and consequent increased Treasury borrowing. 

“Due to the general practice in the municipal bond 
market requiring presentation of no-litigation certificates at 


*Sections 102 and 110(g), Housing Act of 1949, July 15, 1949, c. 338, 63 
Stat. 414, 421, as amended, 42 U.S.C. 1452, 1460(g) ; sections 2(10) and 9, 
United States Housing Act of 1937, September 1, 1937, c. 896, 50 Stat. 888, 891, 
as amended, 42 U.S.C. 1402(10), 1409. 

® Section 102(c), Housing Act of 1949, 63 Stat. 414, as amended, 42 U.S.C. 
1452(c) ; section 22, United States Housing Act of 19387, as added by section 
304(b) of the Housing Act of 1949, 63 Stat. 424, 42 U.S.C. 1421a (see also 
section 10 of the 1937 Act, 42 U.S.C. 1410). 
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the time of the sale of such obligations, notes and bonds have 
been withheld from the market whenever there was pending 
litigation or other circumstances presenting any serious 
question as to the validity of the instruments themselves or as 
to the legality of the issuing agency or of the project for 
which they were issued. This has resulted in the Federal 
Government’s making the loans directly in these cases, with 
payment by the local agencies of the higher interest rates 
specified in the contracts with the Federal Government, thus 
increasing project costs and creating an additional financing 
burden upon the Treasury Department.” 

The purpose of the Administrator in submitting his ques- 
tion with regard to the effect of section 302 is to elicit an 
assurance that there is no reason in law for the existence 
of litigation or other similar adverse circumstance to hinder 
or prevent the marketing of a Government-approved issue 
of notes or bonds by a local urban renewal or public housing 
agency, or to jeopardize the value of the issue after marketing. 

The answer to the Administrator’s question is clearly in the 
affirmative, and I have no hesitation in giving the desired 
assurance. 

II 


Before examining the rights of an investor who holds 
an urban renewal or public housing bond or note, I believe 
it will be helpful to consider the effect of litigation or other 
possible adverse circumstance on the Government’s alterna- 
tives in the matter of the financing required by a local agency. 
When an agency that is under legal or other attack desires 
to raise funds to finance a project, the Administrator or 
other appropriate official must, among other things, deter- 
mine whether the attack has sufficient merit and scope to 
present a significant hazard to the realization of the project 
or to the validity of the instruments of indebtedness to be 
issued. When that quantum of danger exists, he will approve 
neither a Treasury loan nor a private flotation. Absent such 
danger, he may choose between the two courses of action. 

It is apparent that in any situation where the Govern- 
ment is willing to provide funds from the Treasury despite 
the existence of a lawsuit or other dispute, it will not be 
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legally disadvantaged by agreeing instead to a private flota- 
tion backed by the congressional pledge of full faith and 
credit and stipulation of incontestability in favor of a bearer. 
If the local agency is upheld in the litigation, harm to the 
Government has been avoided under either course of financ- 
ing. If the local agency does not prevail, the Government 
is faced with the same degree of potential loss under one | 
course as the other. Thus, there is no reason grounded on 
a differential in ultimate liability for the Government to 
withhold authorization for a private flotation. 


Til 


The extent of the protection afforded by guaranties of 
the Government under various statutes has been considered 
on a number of occasions by my predecessors in recent years.‘ 
Their views were summarized by my immediate predecessor, 
with approval, as follows: 5 

“A series of opinions of the Attorney General issued be- 
tween 1953 and 1959 has established that a guaranty by a 
Government agency contracted pursuant to a congressional 
grant of authority for constitutional purposes is an obligation 
fully binding on the United States despite the absence of 
statutory language expressly pledging its ‘faith’ or ‘credit’ 
to the redemption of the guaranty and despite the possibility 
that a future appropriation might be necessary to carry out 
such redemption.” (Footnotes omitted.) 

As these opinions demonstrate, the United States may 
become lable upon its undertaking to buttress another’s 
obligation whether or not the governing statute uses lan- 
guage specifically confirming such liability. Since section 
302 spells out the assumption of unrestricted liability by the 
United States more plainly than any statutory provision 


441 Op. A.G. 138, 363, 403, 424 ’ 42 Op. A.G. 21, 183. 

5 42 Op. 21. 

®It should be noted that in the first of these opinions, 41 Op. A.G. 188, it 
was held that an agreement by the Government to pay annual contributions to 
a local public housing agency is valid and backed by the “faith of the United 
States.” The ruling in substance confirmed that the agreed annual payments — 
would be available for application to the outstanding obligations of the agency 
in the event of default. Section 802(b) of the Housing Act of 1961 in effect 
reaffirms the Government’s guaranty and extends it directly to the owner 
of the local housing agency’s bonds or notes. 
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considered in those opinions, the conclusion that such lia- 
bility has been assumed follows a fortior:. 

Aside from the support of precedent, section 302 by its 
terms provides protection to its intended beneficiaries—~.e., 
the holders of a local agency’s instruments of indebtedness— 
without the slightest need for inference or statutory con- 
struction. Congress has joined unequivocal pledges of the 
Nation’s full faith and credit, the highest order of obligation 
the United States can incur, with stipulations of incontest- 
ability, the equivalent of confessions of liability.” It would 
be difficult to conceive of means to make the guaranties of 
the section more impressive either in tenor or in law. 

Thus, once the Administrator or other appropriate official 
has determined that outside financing by a local agency is 
in order and has evidenced his approval of the agency’s 
obligations in the manner specified in section 302, the United 
States is bound by his action to see to it that any funds he has 
agreed to pay are provided in full. The pendency or outcome 
of a lawsuit or other possible adverse circumstance, whether 
existing before or after the authorization, issuance or sale 
of the securities, and whether calling into question the author- 
ity of the agency, the legality of its project or the validity of 
the issue, cannot reduce this commitment. 


IV 


To repeat, the answer to the Administrator’s inquiry with 
respect to section 302 of the Housing Act of 1961 is in the 
affirmative. Emanating from that answer are dual assur- 
ances:.(1) The Government may with propriety authorize 


™The legislative history of section 302 confirms its unequivocal character. 
Subsection (a), relating to urban renewal financing, originated in the Senate 
(S. 1922, 87th Cong.) and was characterized as follows (S. Rept. 281, 87th 
Cong., 1st sess., p. 25) : 

‘“*# ® * [It] is designed to remove any doubt by local bond companies as 
to the Federal Government’s obligations under the loan agreement [between 
the companies and the local agencies]. It would make it clear that the full 
faith and credit of the United States is pledged to the payment of all amounts 
agreed to be paid by the Administrator under the private loan agreement.” 
The House bill did not contain either subsection of section 302. However, 
subsection (a) was approved and subsection (b) added by the conference com- 
mittee, with the following explanation (H. Rept. 602, 87th Cong., Ist sess., 
p. 51): 

“se © © The conference substitute contains the Senate provision and also 
applies it to securities issued by local housing authorities.” 
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resort by local urban renewal or public housing agencies to 
outside sources of credit as freely as to the United States 
Treasury, and (2) the investing public is safeguarded by 
section 302 regardless of the presence or absence of litigation 
or other attack. 

It should be noted that the Department of Housing and 
Urban Development Act *® contains nothing that requires a 
modification of the views expressed in this opinion. They 
apply to any notes or bonds secured pursuant to section 302 
that may be issued after, as well as those outstanding before, 
the transfer of the urban renewal and public housing pro- 
grams to the Secretary of Housing and Urban Development 
by that act. 

Respectfully, 
NICHOLAS deB. KATZENBACH. 


§ Public Law 89-174, approved September 9, 1965, 79 Stat. 667. The act 
will become effective November 9, 1965, unless earlier brought into force by 
order of the President (section 11(a)). 


VALIDITY OF CERTAIN DOCUMENTS EXECUTED BY PHR- 
SONNEL OF THE DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 


Certain documents executed by personnel of the Department of 
Housing and Urban Development on or after November 9, 1965, 
the date of its establishment, but before the appointment by the 
President of the Secretary of that Department, are effective, despite 
the vacancy in that office, to commit the full faith and credit of the 
United States, to obligate the United States upon contracts for 
the insurance of mortgage loans and to convey title to property. 

NovEMBER 23, 1965. 

THE PRESIDENT. 

My prar Mr. Prestpent: I have the honor to comply with 
your request for my opinion upon certain questions submitted 
by the Housing and Home Finance Administrator which 
have arisen in the administration of the newly established 
Department of Housing and Urban Development.! The Ad- 
ministrator’s questions relate to whether certain documents 
executed by personnel of the Department on or after Novem- 
ber 9, 1965, in accordance with preexisting authorizations 
and delegations, are effective to commit the full faith and 
credit of the United States, to obligate the United States 
upon contracts for the insurance of mortgage loans, to convey 
title, or otherwise to accomplish the intended purposes of the 
documents. 

For the reasons indicated hereafter, it is my opinion that 
all of the documents in question are valid and effective accord- 
ing to their terms. 

Pursuant to section 11(a) of the Department of Housing 
and Urban Development Act the statute came into force upon 
the expiration of the first period of sixty calendar days fol- 
lowing the date on which the act was approved. Since you 
signed the act on September 9, 1965, the effective date was 
November 9, 1965. By operation of section 3, the new De- 


* Sept. 9, 1965, Public Law 89-174, 79 Stat. 667. 
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partment of Housing and Urban Development came into 
existence on that day. Under section 5 all of the functions, 
powers, and duties of the Housing and Home Finance 
Agency, of the Federal Housing Administration and the 
Public Housing Administration in that Agency, and of the 
heads and other officers and offices of those agencies, were 
automatically “transferred to and vested in the Secretary.” 
At the present time the office of the Secretary has not been 
filled, and you have indicated that it is your intention to 
defer the appointment of a Secretary until after the Senate 
reconvenes and is in a position to consider and approve 
nominations to the newly-created posts in the Department. 
The questions raised by the Administrator relate to the 
authority of subordinate officials within the Department to 
act in the absence of the Secretary and other officers whose 
posts are newly established by the act. More specifically, 
the questions relate to the continuing authority of officials 
to whom authority was delegated prior to November 9, 1965, 
to take final actions and to execute related documents in con- 
nection with private financing by local public agencies of 
low-rent housing and urban renewal projects and with insur- 
ance and conveyances under the National Housing <Act.? 
Among the documents involved are requisition and payment 
agreements in support of public housing temporary notes 
and urban renewal preliminary loan notes and certificates 
of approval or similar documents for local public housing 
or urban renewal bonds. Other examples include Federal 
Housing Administration commitments for mortgage and loan 
insurance, insurance contracts, and conveyancing and other 
documents relating to titles to real and personal property. 
The act contains a number of provisions dealing with the 
transition involved in the establishment of the new Depart- 
ment. Section 7(a) provides that the personnel employed in 
connection with the functions, powers, and duties transferred 
by the act are transferred along with such functions, powers, 
and duties. The same is true of the assets, liabilities, con- 
tracts, property, records, and unexpended balances of appro- 
priations, authorizations, allocations, and other funds, con- 
nected with the transferred functions. Section 9 provides 


7 June 27, 1934, c. 847, 48 Stat. 1246, as amended (12 U.S.C. 1701 
et seq.). 
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that, except as may be otherwise expressly provided in the 
act, “all powers and authorities conferred by this Act shall 
be cumulative and additional to and not in derogation of any 
powers and authorities otherwise existing.” The same sec- 
tion*expressly continues in full force and effect, until modi- 
fied or rescinded by the Secretary or his delegate, “[a]ll rules, 
regulations, orders, authorizations, delegations, or other 
actions duly issued, made, or taken by or pursuant to applica- 
ble law, prior to the effective date of this Act, by any agency, 
officer, or office pertaining to any functions, powers, and 
duties transferred by this Act * * *.” 

As you will recall, I have previously advised you in- 
formally, with the concurrence of the Acting Comptroller 
General, that the overall result of these provisions is to au- 
thorize the agencies existing on November 8, 1965, and their 
personnel, including the Administrator and other officers of 
the Housing and Home Finance Agency, to continue to func- 
tion exactly as they have in the past except that on November 
9, 1965, they became legally a part of the new Department 
of Housing and Urban Development. It is my view that the 
agencies transferred to the new Department will continue 
to function in this way until the new Secretary is appointed 
and has had an opportunity to issue appropriate orders 
establishing the new departmental structure contemplated 
by the act. 

The only problem of construction raised by the provisions 
of the act in this connection stems from section 9(c), the 
last sentence of which provides that “[t|he positions and 
agencies heretofore established by law in connection with the 
functions, powers, and duties transferred under section 5(a) 
of this Act shall lapse.” In my judgment and that of the 
Acting Comptroller General, this provision must be con- 
strued in the light of the provisions of the act which auto- 
matically transfer personnel and preserve the continuity of 
existing law and orders until altered by the new Secretary 
following his appointment. These provisions, taken to- 
gether, show a clear intent on the part of Congress that the 
transition should be orderly and that there should be con- 
tinuity in the performance of all functions affected by the 
act. Construed in the light of these provisions, the provision 
in section 9(c) means that the “positions and agencies” in- 


244-574 O - 78 - 22 
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volved shall lapse upon the implementing of the act by the 
new Secretary. 

It should be noted, however, that the issues raised by the 
Administrator’s questions are not dependent in any degree 
whatever on the construction of the term “lapse” as used in 
section 9(c). The legislative history indicates that the 
“positions * * * heretofore established by law,” which were 
to “lapse” in accordance with the last sentence of section 9(c), 
were eleven specific positions.2 The documents to which the 
Administrator’s inquiry relates would be signed by officials 
whose positions are civil service posts not “established by 
law” within the meaning of the last sentence of section 9(c) ; 
the employment of those officials is expressly continued by 
section 7(a). Furthermore, in every case the individuals 
who would execute these documents are authorized to act by 
orders or delegations which were duly issued or made prior 
to the effective date of the act. The effectiveness of those 
authorizations and delegations is in terms preserved by the 


*H. Rept. 337, 89th Cong., 1st sess., p. 12, lists those positions as 
follows: Administrator, Deputy Administrator, Constituent Com- 
missioners (4), President FNMA, Research Director, Special Assistant 
for Cooperative Housing. (FHA), Special Assistant for Armed Serv- 
ices Housing (FHA), and Federal Flood Insurance Commissioner. 

Although there may be other “positions” which arguably are “estab- 
lished by law” (see, e.g., 12 U.S.C. 1728 (Vice President of FNMA), 
5 U.S.C. 2211 (General Counsel, HHF'A) ), no such post is involved in 
any way in the issues presented by the Administrator’s questions. 
It seems evident that the intent of Congress is phrasing the terminal 
sentence of section 9(c) in terms of “positions * * * heretofore estab- 
lished by law” was not primarily to abolish particular positions but 
rather to insure that the Secretary’s authority to organize the new 
Department would not be clouded by the circumstance that certain 
posts may have been previously established by or mentioned in a 
Federal statute. 

“See, ¢.g., 24 CFR 200.95 (Chiefs of Operations in FHA field 
offices authorized to take complete and final action in conveyancing 
and in the execution of commitments for insurance and insurance con- 
tracts) ; 26 F.R. 9568 (Regional Administrators and Regional Direc- 
tors of Urban Renewal authorized to execute requisition agreements) ; 
27 F.R. 10777, as amended, 30 F.R. 6929 (Public Housing Regional 
Attorneys authorized to execute requisition agreements). See also 
24 CFR 200.96 ; 27 F.R. 10777. | 
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second sentence of section 9(c),° and therefore those officials 
now continue to act as officials within the Department of 
Housing and Urban Development. The fact that the au- 
thorizations and delegations require, in some transactions, the 
endorsement by facsimile signature of an officer whose posi- 
tion is one of those referred to in note 3, above, does not in 
any way affect the validity of the ministerial actions of the 
civil service personnel otherwise acting in accordance with 
such authorizations and delegations, nor does it affect the 
Government’s obligations arising from such actions. Accord- 
ingly, it is clear that the documents in question are valid quite 
apart from any question of construction arising under the 
terminal sentence of section 9(c). 

For the reasons stated it is my opinion that the documents 
referred to by the Administrator, when duly executed on or 
after November 9, 1965, in accordance with preexisting au- 
thorizations and delegations, are as effective as those so 
executed before that date. 

Respectfully, 
NICHOLAS deB. KATZENBACH. 


‘Interim Order I, 30 F.R. 14198, signed by the Administrator on 
November 8, 1965, was explanatory in nature and did not purport to 
be the source of authority for operation of the new Department. That 
authority derives from the 1965 statute itself. 


IMPORTATION OF MEATS AND ANIMALS THAT HAVE 
TRANSITED COUNTRIES INFECTED WITH FOOT-AND- 
MOUTH DISEASE OR RINDERPEST 


Under section 306(a) of the Tariff Act of 1980 (46 Stat. 689, 19 
U.S.C. 1806(a)), the Secretary of Agriculture need not ban the 
importation of all meats and animals covered by the act that have 
transited a country in which foot-and-mouth disease or rinderpest 
exists, but he may ban those meats or animals that have transited 
an infected country under conditions that in his judgment present 
an undue risk of infection. 


DrEcEMBER 30, 1965. 
THE SECRETARY OF AGRICULTURE. 


My pear Mr. Secretary: This is in reply to the request 
of Acting Secretary John A. Schnittker of November 24, 
1965, for my opinion on the proper interpretation of section 
306(a) of the Tariff Act of 1930 (June 30, 1930, c. 497, 46 
Stat. 689, 19 U.S.C. 13806(a)). Section 306(a) requires that 
you inform the Secretary of the Treasury and give public 
notice of the existence of rinderpest or foot-and-mouth disease 
in any foreign country, and provides that thereafter the 
“Importation into the United States of * * * ruminants, or 
swine, or * * * [the] meat of such animals, from such 
foreign country,” shall be prohibited, with certain narrowly 
defined exceptions.* It is understood, and not here ques- 
tioned, that the phrase, “importation * * * from such for- 
eign country,” includes the country in which the shipment 

*The text of the section (19 U.S.C. 1306) reads as follows: 

(a) Rinderpest and foot-and-mouth disease. 

“If the Secretary of Agriculture determines that rinderpest or foot-and- 
mouth disease exists in any foreign country, he shall officially notify the 
Secretary of the Treasury and give public notice thereof, and thereafter, and 


until the Secretary of Agriculture gives notice in a similar manner that such 
disease no longer exists in such foreign country, the importation into the 
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to the United States originated. Your Department has 
advised me that in its view the quoted phrase includes not 
only such countries, but also any countries through which 
the animal or meat has passed or at whose ports it has touched 
on its way to the United States, however brief the period 
of transit may have been and without regard to the manner 
in which the animal or meat was carried or handled. Your 
General Counsel states that with only unimportant exceptions 
the Department of Agriculture has consistently followed this 
interpretation of section 306(a) ever since its enactment. 

The Department of State and the Special Representative 
for Trade Negotiations urge a different interpretation. 
They argue that either section 306(a) should be construed 
as limited to the country in which the shipment originated, 
in which case your authority to ban animals and meats that 
might have become contaminated en route would have to be 
found, if at all, in other laws that you administer, or alter- 


United States of cattle, sheep, or other ruminants, or swine, or of fresh, 
chilled, or frozen meat of such animals, from such foreign country, is pro- 
hibited: Provided, That wild ruminants or swine may be imported from any 
such country upon such conditions, including post entry conditions, to be 
prescribed in import permits or in regulations, as the Secretary may impose 
for the purpose of preventing the dissemination of said diseases into or within 
the United States: And provided further, That the subsequent distribution, 
maintenance, and exhibition of such animals in the United States shall be 
limited to zoological parks approved by said Secretary as meeting such stand- 
ards as he may by regulation prescribe for the purpose of preventing the dis- 
semination of said diseases into or within the United States. The Secretary 
may at any time seize and dispose of any such animals which are not handled 
in accordance with the conditions imposed by him or which are distributed 
to or maintained or exhibited at any place in the United States which is not 
then an approved zoological park, in such manner as he deems necessary for 
said purpose. 

““(b) Meats unfit for human food. 

‘“‘No meat of any kind shall be imported into the United States unless such 
meat is healthful, wholesome, and fit for human food and contains no dye, 
chemical, preservative, or ingredient which renders such meat unhealthful, 
unwholesome, or unfit for human food, and unless such meat also complies 
with the rules and regulations made by the Secretary of Agriculture. All 
imported meats shall, after entry into the United States in compliance with 
such rules and regulations, be deemed and treated as domestic meats within 
the meaning of and subject to the provisions of the Act of June 30, 1906, 
commonly called the ‘Meat Inspection Amendment,’ and the Act of June 30, 
1906, commonly called the ‘Food and Drugs Act,’ and Acts amendatory of, 
supplementary to, or in substitution for such Acts. 

‘(c) Regulations. 

“The Secretary of Agriculture is authorized to make rules and regulations 
to carry out the purposes of this section, and in such rules and regulations the 
Secretary of Agriculture may prescribe the terms and conditions for the 
destruction of all cattle, sheep, and other ruminants, and swine, and of all 
meats, offered for entry and refused admission into the United States, unless 
such cattle, sheep, ruminants, swine, or meats be exported by the consignee 
within the time fixed therefor in such rules and regulations.” 
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natively, that section 306(a) should be construed as directly 
conferring on you the discretionary authority to define those 
kinds of transits that would or would not constitute a pro- 
hibited importation. As part of their argument they main- 
tain that until very recently your Department has, for some 
carriers at least, consistently permitted properly stowed 
meat to be carried on ships that stopped at ports of infected 
countries, 

It is my opinion that the second of the two interpretations 
put forward by the Department of State and the Special 
Representative for Trade Negotiations is the proper one, and 
that section 306(a) confers on you the authority to ban those 
kinds of transits that would involve an undue risk of intro- 
ducing rinderpest or foot-and-mouth disease into the United 
States and to permit those kinds of transits that do not carry 
such risks. 

Your General Counsel has informed me that from 1900 
to 1929 there were six outbreaks of foot-and-mouth disease 
among livestock in the United States and that one of them, 
occurring in 1914 and 1915, spread through 22 States and the 
District of Columbia. Its eradication cost the Federal Gov- 
ernment four and one-half million dollars. Its cost in 
destroyed animals and restricted food production was never 
measured, but was undoubtedly substantial. I am also in- 
formed that rinderpest is a highly toxic disease found prin- 
cipally among cattle. It is common in Europe but has never 
yet occurred in the United States. Both diseases are highly 
virulent and capable of severely damaging our domestic 
cattle and swine industries if they should become established 
in this country. 

The history of section 306(a) of the Tariff Act of 1930 
and the several] acts preceding it shows clearly the concern 
of Congress to prevent the occurrence of further outbreaks 
of foot-and-mouth disease or the introduction of rinderpest 
in the United States by prohibiting the importation of in- 
fected animals or meats. See 71 Cong. Rec. 3569-70 (1929) ; 
H. Rept. 7, 7ist Cong., 1st. sess. 160 (1929); S. Rept. 2388, 
57th Cong., 2d sess. (1903). The continued concern of Con- 
gress was demonstrated over a ten-year period beginning in 
1947 when it appropriated more than $135 million to your 
Department to engage in foot-and-mouth disease eradication 
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operations in southern Mexico. See act of February 28, 1947, 
c. 8, 61 Stat. 7, and Department of Agriculture Appropria- 
tions for 1957, Hearings before the Subcommittee on Depart- 
ment of Agriculture and Related Agencies Appropriations 
of the Committee on Appropriations, House of Representa- 
tives, 84th Cong., 2d sess. (1956), Part IT, p. 525. The 
existence of the contagion even several hundred miles from 
our borders was thus considered too great a risk to be 
tolerated. From all this it is obvious that construing sec- 
tion 306(a) as barring imports only when animals or meats 
originate in an infected foreign country, irrespective of the 
risks of contagion they may have encountered en route to the 
United States, would contravene the purpose of the statute. 
Congress clearly intended a more effective defense than that. 

On the other hand, there are also persuasive arguments 
for not giving section 306(a) as broad an interpretation as 
your General Counsel has urged. Statutory language should 
be interpreted in accord with its common meaning whenever 
possible, and the common meaning of the words, “importa- 
tion * * * from,” would not seem to encompass so extreme a 
situation as the mere touching-in at a port by a vessel carry- 
ing properly sealed and refrigerated meat, with no unload- 
ing and reloading or other handling within the port area. 
Moreover, the purpose of the statute also argues against 
giving it an extremely broad interpretation. Since the in- 
tent of Congress was to prevent the introduction of rinder- 
pest and foot-and-mouth disease into the United States, there 
is a presumption that Congress did not intend the statute to 
apply to situations in which the risk of contagion was absent 
or so small as to be insignificant. For example, I see no 
reason to believe that Congress meant the statute to extend 
to a point at which the risk of the offending virus’ attach- 
ing to animals or meat on board a vessel was no greater than 
its attaching to other foodstuffs on board, or even to the 
decks and cargo holds of the vessel itself. Such a broad 
application would reduce much of the enforcement program 
to the status of a mere nuisance. 

I do not dispute that under some circumstances the ship- 
ment of animals or meat through a country would involve an 
undue risk of infection and that section 306(a), alone or in 
conjunction with other laws, ought to be interpreted to au- 
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thorize you to ban all animals or meats that were so shipped. 
It is my opinion that the necessary discretionary authority 
is to be found in section 306(a) itself, and that it can be 
exercised through the issuance of regulations, interpretive 
bulletins, formal opinions or other proper techniques of the 
administrative process. The Supreme Court has recog- 
nized that an agency given the authority and responsibility 
to enforce a statute in which the details have not been‘spelled 
out by the legislature is impliedly given the power to issue 
implementing regulations. The statute need not expressly 
grant the rulemaking power; the power is implied when the 
task of enforcement requires it. Skidmore v. Swift & Co., 
323 U.S. 134, 187-88, 189-40 (1944) ; Overnight Motor Co. v. 
Missel, 316 U.S. 572, 580-81 (1942); Davis, Administrative 
Law Treatise (1958, Vol. 1, sec. 5.03, pp. 300-01. Section 
306(a) plainly presents a task of enforcement which re- 
quires the kind of clarity and forewarning that can be pro- 
vided only by rules. Shippers of meat and livestock must 
recelve guidance on the kinds of situations in which their 
goods will or will not be denied entry into the United States 
long before those goods reach American ports. Decisions 
on the loading and routing of vessels are made well in ad- 
vance and, once made, can ordinarily be reversed only at 
considerable expense. 

The power to issue regulations under section 306(a), in- 
herent in the section itself, is also expressly conferred by 
section 306(c), which authorizes the Secretary of Agricul- 
ture to “make rules and regulations to carry out the purposes 
of this section * * * [italics added].” The quoted phrase 
follows three separate references to regulations in sections 
306(a) and (b) (concerning wild animals in zoos and im- 
ported meat) and is followed by a fourth in section 306(c) 
(concerning the destruction or removal of improperly im- 
ported meat), thus presenting the possibility that it was in- 
tended only to authorize the issuance of regulations to which 
reference was expressly made elsewhere in the same section. 
It seems to me evident, however, that it was not intended to 
be so limited. If it were, it would be superfluous, for the 
four references already carry within themselves the implied 
authority to issue the regulations to which they expressly 
refer. The quoted phrase, which is cast in the broadest 
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terms, 1s therefore more plausibly interpreted as expressing 
an intention that the authority to issue regulations should 
not be limited to the four specific situations. 

In view of the foregoing, I do not find it necessary to con- 
sider whether the power to issue regulations in aid of the 
enforcement of section 306(a) might also be derived from 
section 2 of the act of February 2, 1903, c. 349, 32 Stat. 791, 
21U.8S.C.111. Similarly, I do not find it necessary to resolve 
the dispute as to the extent to which your Department has or 
has not consistently followed the interpretation of the statute 
that it here proposes. There is no indication of any detri- 
mental reliance either by Congress or by private interests 
on that interpretation, and in view of all the circumstances 
here presented the dispute as to past interpretations does not 
seem to me material. 

In expressing the opinion that you are not legally bound 
to interpret the words, “importation * * * from,” so as to 
ban all transits through infected countries, I of course ex- 
press no opinion on the various factual and scientific judg- 
ments that must also be made in reaching an appropriate 
interpretation of those words to be embodied in regulations 
establishing the conditions under which transits will not be 
deemed to preclude importation of products to which the 
statute applies. Such judgments must be made in the first 
instance by your Department. 

Sincerely, 


NICHOLAS peB. KATZENBACH. 


FHDERAL NATIONAL MORTGAGE ASSOCIATION 
GUARANTIES OF PARTICIPATION CERTIFICATES 


Participation certificates issued and guaranteed by the Federal Na- 
tional Mortgage Association under section 302(c) of the Federal 
National Mortgage Association Charter Act, as amended (August 2, 
1954, c. 649, 68 Stat. 612; 12 U.S.C. 1717(c)), give rise to general 
obligations of the United States. 


The holders of participation certificates guaranteed by the Federal 
National Mortgage Association may reach beyond the assets of the 
Association to the United States for payment, if necessary. 


September 30, 1966. 


Tm SEcreTary OF THE TREASURY. 

My pear Mr. Secretary: This is in response to your letter 
of September 2, 1966, forwarding a memorandum of law of 
your General Counsel and requesting my views on the ques- 
tion discussed in the memorandun, ?.e., whether the guaran- 
ties by the Federal National Mortgage Association (FNMA) 
of the participation certificates it markets from time to time 

give rise to general obligations of the United States. 

_ ‘These guaranties are authorized by section 302(c) of the 
Federal National Mortgage Association Charter Act (12 
U.S.C. 1717(c) ), which empowers FNMA to act as a trustee 
for the purpose of issuing participations in certain securities 
in which the United States has “a financial interest” and “to 
guarantee any participations * * * [so issued], whether ev1- 
dence of property rights or debt.” 

I am in agreement with the conclusion of your General 
Counsel that 42 Op. A.G. 21, the culmination of a series 
of opinions beginning in 1953, is in point here. As stated 
in that opinion, a guaranty authorized by Congress is “an 
obligation fully binding on the United States despite the 
absence of statutory language expressly pledging its ‘faith’ 
or ‘credit’ to the redemption of the guaranty and despite 
the possibility that a future appropriation might be neces- 
sary to carry out such redemption.” Thus, the holders of 
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participations guaranteed by FNMA hold valid general obli- 
gations of the United States and are in a position to reach 
beyond the assets of FNMA to the United States for payment, 
if necessary. 

I am aware that the legislative history of the Participa- 
tion Sales Act of 1966 (May 24, 1966, P.L. 89-429, 80 Stat. 
164), which amended section 802(c) of the FNMA Charter 
Act, discloses contrary statements asserting that FNMA’s 
guaranties of participations are not backed by the full faith 
and credit of the United States.* However, these statements 
were based largely on the inclusion in previously issued par- 
ticipation certificates of language required to be inserted in 
FNMA debt obligations authorized by section 306(b) (Au- 
gust 2, 154, c. 649, 68 Stat. 618). This language, which is to 
the effect that such obligations “are not guaranteed by the 
United States and do not constitute a debt or obligation 
of the United States,” is not required in the certificates issued 
to represent participations sold under section 302(c). More- 
over, the language is not appropriate in these certificates be- 
cause, as already noted, the provision of section 302(c) grant- 
ing FNMA authority to “guarantee any participations” that 
it sells has the effect, under the holding of 42 Op. A.G. No. 1 
and its precursors, of creating a debt or obligation of the 
United States. Since these opinions were not brought to the 
attention of the witnesses and committee members during the 
cited hearings, it appears that the persons making the state- 
ments [ have referred to did not take them into account. In- 
deed, it seems clear that the statements constituted merely a 
description of that familiar law and practice which pertain 
only to the debt obligations of FNMA. 

It should be noted also that the Participation Sales Act 
of 1966 added a requirement to section 302(c) that the agen- 
cies transferring portfolios in trust to FNMA “shall guaran- 
tee to the trustee timely payment thereof.” Aside from the 
effect of the provision authorizing FNMA “to guarantee 
any participations,” this new provision is enough to create 


*See Hearings of Senate Banking and Currency Committee on 
H.R. 14544 and S. 3283, 89th Cong., 2d sess., p. 33: S. Rept. No. 1140, 
89th Cong., 2d sess., p. 3: Hearings of House Banking and Currency 
Committee on H.R. 14544, 89th Cong., 2d sess., p. 49; Hearings of 
House Rules Committee on H.R. 14544 and S. 2499, 89th Cong., 2d 
sess., pp. 20-23, 40—41, 56-38, 68-69. 
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a general obligation of the United States in favor of FNMA, 
as trustee, and thus of the holders of its participation certifi- 
cates, as beneficiaries. The failure to refer to the series of 
opinions of the Attorneys General mentioned above no doubt 
prevented an appreciation of this result during the hearings. 

In sum, I concur in the view of your General Counsel that 
FNMA/’s guaranty of a participation certificate brings into 
being a general obligation of the United States backed by its 
full faith and credit. 


Sincerely, 
NICHOLAS pveB. KATZENBACH. 


EXPORT-IMPORT BANK GUARANTIES OF PARTICIPATION 
CERTIFICATES AND OTHER CONTRACTUAL LIABILITIES 


The Export-Import Bank’s guaranties of participation certificates, 
as well as other types of contractual liabilities incurred by the 
Bank under the Export-Import Bank Act of 1945, as amended 
(July 31, 1945, c. 341, 59 Stat. 526; 12 U.S.C. 635), constitute gen- 
eral obligations of the United States. 

A holder of such a guaranty may reach beyond the assets of the Ex- 
port-Import Bank to the United States for payment, if necessary. 

September 30, 1966. 


THE SECRETARY OF THE TREASURY. 
My pear Mr. Secretary: This is in response to your letter 


of September 2, 1966, forwarding a memorandum of law pre- 
pared by the General Counsel of the Export-Import Bank 
of Washington (Eximbank) and requesting my views on the 
question discussed in the memorandum, 27.e., whether Exim- 
bank’s guaranties of the participation certificates it markets 
from time to time give rise to general obligations of the 
United States. 

As noted in the memorandum, my predecessor in the Office 
of Attorney General pointed out in 42 Op. A.G. 21 that: 

“A series of opinions of the Attorney General issued be- 
tween 1953 and 1959 has established that a guaranty by a 
Government agency contracted pursuant to a congressional 
grant of authority for constitutional purposes is an obliga- 
tion fully binding on the United States despite the absence 
of statutory language expressly pledging its ‘faith’ or ‘credit’ 
to the redemption of the guaranty and despite the possibility 
that a future appropriation might be necessary to carry out 
such redemption.” That opinion was concerned with the na- 
ture of a guaranty of the former Development Loan Fund 
which, hike Eximbank, was a Government corporation spe- 
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cifically authorized to issue guaranties in pursuance of. its 
statutory functions. The opinion ruled that the Fund’s 
guaranties constHuted general obligations of the United 
States backed by its full faith and credit. 

I am of the view that the opinion is in point here and, I 
might add, applies not only to Eximbank’s guaranties of par- 
ticipation certificates but also to the other contractual liabili- 
ties it is authorized to incur under its governing statute, the 
Export-Import Bank Act of 1945 (July 31, 1945, c. 341, 59 
Stat. 526), as amended (12 U.S.C. 635), including its guaran- 
ty, insurance, coinsurance or reinsurance of exporters, In 
sum, I concur in the conclusion of the General Counsel of 
Eximbank to the effect that the persons who hold the guar- 
anties incident to Eximbank’s participation certificates, along 
with the persons in whose favor it has incurred other types of 
contractual liabilities in accordance with law, have acquired 
valid general obligations of the United States, and are there- 
fore in a position to reach beyond Eximbank and its assets to 
the United States for a source of payment, if necessary. 

Sincerely, 
NICHOLAS pveB. KATZENBACH. 
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PROVISION OF COMPENSATION BY STATES FOR REMOVAL 
OF BILLBOARDS UNDER THE HIGHWAY BEAUTIFICA- 
TION ACT OF 1965 


Section 131 of title 23, United States Code (as amended by the 
Highway Beautification Act of 1965), which requires a reduction 
of 10 per cent in the total of Federal-aid highway funds apportioned 
to a State on or after January 1, 1968, if it has not imposed certain 
controls over outdoor advertising along interstate and primary 
highways, also requires, as a condition of avoidance of such re- 
duction by a State, that it provide compensation for the removals of 
the outdoor advertising signs, displays and devices specified in 
subsection (g). More particularly, a State with authority under its 
own law to effect such removals by an exercise of police power is 
not excepted from the conditional requirement of providing 
compensation. 

The relevant precedents provide no basis for concluding that this 
conditional requirement of providing compensation is unconstitu- 
tional as to any State. 

NovEMBER 16, 1966. 


Tur SECRETARY OF COMMERCE. 


My pear Mr. Secretary: This is in response to your re- 
quest for an opinion on two related questions arising out of 
section 131 of title 23, United States Code. as amended by the 
Highway Beautification Act of 1965. 

Section 131(b) of title 23 in general requires a reduction 
of 10 per cent in the total of Federal-aid highway funds 
apportioned by the Secretary of Commerce to a State on or 
after January 1, 1968, if he determines that it has not made 
provision for “effective control” of outdoor advertising with- 
in 660 feet of interstate and primary highways. “Effective 
control” is defined in section 131(c) to mean that after Janu- 
ary 1, 1968, outdoor advertising “shall, pursuant to this 
section, be limited to” signs, notices, displays and devices of 
specified kinds. Section 131(g) reads as follows, in perti- 
nent part: 

“(g) Just compensation shall be paid upon the removal 
of the following outdoor advertising signs, displays, and 
devices— 


1 October 22, 1965, Public Law 89-285, 79 Stat. 1028. 
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“(1) those lawfully in existence on the date of enactment 
of this subsection, 

“(2) those lawfully on any highway made a part of the 
interstate or primary system on or after the date of enact- 
ment of this subsection and before January 1, 1968, and 

(3) those lawfully erected on or after January 1, 1968. 
The Federal share of such compensation shall be 75 per 
centum * * *.” | 

As noted in the memorandum of your Genera] Counsel 
which you forwarded with your letter, some States have 
the authority under their own law to effect the removal of 
billboards and the like by an exercise of police power. Your 
first inquiry is whether section 131 is to be interpreted as 
requiring these States, along with the others, to provide just 
compensation for removals that fall within the ambit of 
subsection (g), or whether it may be read as granting to 
these States the option of using their police power to ac- 
complish such removals without compensation. For the 
reasons discussed below, I am of the opinion that section 
131 is to be read as requiring each State to afford just com- 
pensation as a condition of avoiding the 10 per cent reduction 
of subsection (b). 

This answer makes it necessary to consider your second 
question: whether this statutory condition on the receipt of 
a full measure of highway funds is invalid, as applied to 
a State where police power is available, because Congress 
cannot constitutionally impose it. As explained below, the 
relevant precedents do not furnish a direct answer to this 
question, but I have found nothing in them to suggest that 
the condition Congress has laid down here is beyond its power. 

Construction of section 131. Subsection (g) of section 131 
on its face unequivocally directs the joint Federal-State pay- 
ment of Just compensation upon the removal of the outdoor 
advertising that is within its scope. However, section 131 
does not spell out the consequences if a State elects to use its 
police power to accomplish necessary removals instead of 
providing for just compensation and the payment of its 
25 per cent share. More particularly, the section by its 
terms neither expressly requires nor expressly forbids the 
application of the 10 per cent reduction of subsection (b) 
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in the event of such election.2 Nevertheless, it is clear from 
the legislative history of the Highway Beautification Act of 
1965 that Congress intended the reduction to be applied in 
this circumstance. 

The present provisions of section 131 were enacted in 
their entirety by the 1965 legislation. They originated in 
an Administration-sponsored bill, S. 2084 (89th Cong., 1st 
sess.), which, as introduced, did not raise the instant ques- 
tion. Section 131(g) at that stage read as follows: 

“(g) Whenever a State shall submit evidence satisfactory 
to the Secretary that it is unable to secure effective control, as 
herein provided, under its police powers, Federal-aid funds 
may be used to pay the Federal pro rata share of the costs 
of providing effective control by purchase or condemnation.” 
The Senate Public Works Committee, which rewrote section 
131(g) to include a flat provision for the payment of just 
compensation,® explained this action as follows: * 

“This section, as originally proposed, would have required 
the States, wherever the authority exists, to exercise their 
police power in acquiring advertising rights.. The committee 
emphatically and unanimously rejects the use of police power 
In acquiring these rights, and has provided for the use of 
Federal funds for paying the Federal pro rata share of the 
acquisition costs of such rights through purchase or condem- 
nation. Such payment is mandatory, not permissive, on the 
States.”> It is apparent from this explanation that the 
revision of section 1381(g) was intended to leave no room for 
a penalty-free election of noncompliance with the directive 


2For a possible construction of subsection (c) that would require the re- 
duction, see footnote 8, infra. 

* As pointed out in the memorandum of your General Counsel, the Commit- 
tee also added the words “pursuant to this section” which now appear in sec- 
tion 131(c), so that it reads as follows: 

‘‘(e) Effective control means that after January 1, 1968, such signs, dis- 
plays and devices [those described in section 181(b)] shall, pureuant to. thie 
section, be limited to” specified types [Italics added]. The italicized words 
may reasonably be interpreted to require that where the limitation of signs 
must be achieved by removals, the standard of effective control has not been 
met (and the penalty prescribed by section 131(b) must be applied) unlese just 
compensation has been paid in accordance with section 131(g). However, I 
agree with the view of your General Counsel that since the legislative history 
is silent as to the meaning or purpose of the words, they do not suffice to sup- 
ply a final answer. 

*S. Rept. No. 709, 89th Cong., 1st sess., p. 7. 

® Section 181(g) was amended on the floor of the Senate to provide for a 
75 per cent Federal share rather than the pro rata share proposed by the 
Committee. 111 Cong. Rec. 23033-34, daily ed., Sept. 15, 1965. 
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that the States provide for, and bear part of the expense of, 
just compensation. Similar remarks appear in the report of 
the House Committee on Public Works.* The natural mean- 
ing of the enacted language is consistent with these views. 

That the mandatory aspect of section 131(g) was well 
understood by the Members of Congress appears from the 
floor debates.” Perhaps the most direct statement on the 
subject. was made by Senator Randolph of West Virginia, 
Chairman of the Senate Committee on Public Works and 
floor manager of S. 2084. In response to a question as to 
what would happen if a State decided not to pay the 25 per 
cent share, he stated that there would be a 10 per cent with- 
holding until the State complied.® 

I have not overlooked the possible contention that the 
words “just compensation” and “taking” in section 131(g) 
are to be read as words of art referring to the payments re- 
quired of the Federal or State governments by the Fifth 
or Fourteenth Amendments when private property is taken 
for public use. This argument is to the effect that section 
131 does not independently require the payment of compen- 
sation but merely reaffirms the guaranty of the Constitution. 
Stated differently, the argument is that where a State can 
lawfully compel the removal of a billboard without violating 
the Fourteenth Amendment, “just compensation” for the 
“taking” would be nil. 

It is clear, however, that Congress did not have strict 
constitutional usage In mind when it enacted section 181(g). 
As appears above, it meant to insure payment in each case of 
a billboard abatement covered by that section, whether or 
not compelled by the Constitution. It obviously employed 
the term “just compensation” to set the standard for ascer- 
taining the amount of payment. 

In sum, I have concluded that in order to receive a full allo- 
cation of highway funds, a State must provide compensation 

°H. Rept. No. 1084, 89th Cong., 1st sess., pp. 2, 7-8, 12. 

™See, for example, remarks of Senators Lee Metcalf of Montana, Jennings | 
Randolph, John Sherman Cooper of Kentucky, Margaret Chase Smith of Maine, 
A. Willis Robertson of Virginia, Edmund S. Muskie of Maine and Hiram L. 
Fong of Hawaii, 111 Cong. Rec., pp. 22998, 23012—-15, 23018, 23022, daily ed., 
Sept. 15, 1965, and remarks of Congressmen John C. Kluczynski of Dlinois, 
Ed Edmondson of Oklahoma, and Thomas M. Pelly of Washington, 111 


Cong. Rec., pp. 25346, 25349-50, 25389, daily ed., Oct. 7, 1965. 
§111 Cong. Rec. 23017, daily ed., Sept. 15, 1965. 
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in accordance with section 131(g) even though it is in a 
position to accomplish the required removals of billboards 
by other means. 

Constitutionality of section 131. Your inquiry concerning 
the constitutionality of this reading of the statute, as applied 
to a State with available police power, is concerned with an 
aspect of Federal-State relations that the courts have had 
little occasion to explore. So far as I am aware, Massachu- 
setts v. Mellon ® was the first case to come before the Supreme 
Court attacking the constitutionality of a grant-in-aid 
statute. Neither the enactment involved there nor any 
other statute providing for grants to the States, or setting 
conditions incident to such grants, has ever been ruled 
unconstitutional.?° 

The earliest legislation providing Federal aid to the States 
stemmed from the power given to Congress by the Constitu- 
tion to dispose of territory or other property. These 
statutes, which authorized the use of money derived from the 
disposition of public lands for the purpose of promoting 
public education and internal improvements, were generally 
deemed to be free of any constitutional objection that might 
be made to the appropriation of other Federa] revenues to 
such objects.’? In later years statutes were enacted to pro- 
vide land grants for higher education, the reclamation of 
arid lands, and other purposes. Although none of these 
laws has ever been challenged on constitutional grounds, the 
Supreme Court has had occasion to give approval to the 
conditions they imposed upon the States.?® 


® 262 U.S. 447 (1923). 

10 There seems to be only one Supreme Court case, United States v. Butler, 
297 U.S. 1 (1936), holding a Federal expenditure of any kind invalid because 
of the unconstitutionality of the condition attached to it. The Court held that 
Federal payments made to farmers in pursuance of a scheme of crop reduction 
were unconstitutional on the ground that the regulation of agricultural pro- 
duction lies within the powers reserved to the States (but cf. United States 
v. Darby, 312 U.S. 100, 128—24 (1941)). However, the Court took pains to 
point out that it was “not here concerned with a conditional appropriation of 
money, nor with a provision that if certain conditions are not complied with 
the appropriation shall no longer be available.” 297 U.S. at 73. 

11 Art. IV, sec. 8, par. 2. 

13 2 Story, Commentaries on the Oonstitution (2d ed., 1851) § 1827. 

13 Morrill Acts of 1862 and 1890, 12 Stat. 508 and 26 Stat. 417. 

44 Reclamation Act of 1902, 82 Stat. 388. 

45 See, for example, Ivanhoe Irrigation District v. McOracken, 357 U.S. 275, 
295 (1958) ; Ervien v. United States, 251 U.S. 41 (1919) ; McGee v. Mathis, 71 
U.S. (4 Wall.) 143, 155 (1866). 


336 Highway Beautification—Compensation 


Most of the current grant-in-aid legislation, as in the 
case of the highway aid program, authorizes Federal pay- 
ments of appropriated funds. Massachusetis v. Mellon, 
supra, was a suit attacking the constitutionality of such 
legislation which provided matching money grants to States 
for federally-approved programs of improving maternal and 
child health.1* The State of Massachusetts argued, among 
other things, that the legislation was invalid because it 
usurped the power of self-government reserved to the States. 
The Court did not come to grips with the merits of this argu- 
ment but decided that it had no jurisdiction because the State 
had presented a politica] question and not a justiciable con- 
troversy. However, the Court did say by way of dicta: 

“Probably, it would be sufficient to point out that the 
powers of the State are not invaded, since the statute imposes 
no obligation but simply extends an option which the State 
is free to accept or reject.” 17 

* * a * * x % 


“* * * Nothing is added * * * by the further incidental al- 
legations * * * that there is imposed upon the States an 1I- 
legal and unconstitutional option either to yield to the 
Federal Government a part of their reserved rights or lose 
their share of the moneys appropriated * * *. [T]he statute 
[does not] require the States to do or to yield anything. If 
Congress enacted it with the ulterior purpose of tempting 
them to yield, that purpose may be effectively frustrated by 
the simple purpose of not yielding.” 1 

The principal cases which involved Federal grants-in-aid 
for local public works projects during the depression of the 
1930’s need not be considered since they were disposed of on 
the ground that the private parties attacking the grants had 
not suffered an invasion of any enforceable right.’ 

Oklahoma v. United States Civil Service Commission * is 


a8 Shepard-Towner Act of 1921, 42 Stat. 224. Section 8 required as a condi- 
tion for approval of a State program that it “shall provide that no official, * * * 
in carrying out the provisions of this Act shall enter any home or take charge 
of any child over the objections of the parents.’”’ Inasmuch as this condition 
involved a State’s agreement to refrain from a permissible exercise of its 
police power, it is comparable to the one under examination here. 

17 262 U.S. at 480. 

18 262 U.S. at 482. 

19 Alabama Power Co. v. Ickes, 302 U.S. 464 (1938) ; Duke Power v. Green- 
wood County, 302 U.S. 485 (1938). 

#830 U.S. 127 (1947). 
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the precedent most nearly in point here. In that case, which 
stemmed from a grant of Federal highway aid, the State 
objected to the enforcement of section 12 of the Hatch Act,” 
in the case of a member of its Highway Commission. The 
State chose not to remove him and instituted proceedings 
for judicial review. It contended that the Hatch Act was 
unconstitutional as applied to it because “the so-called pen- 
alty provisions invade the sovereignty of a state in such a 
way as to violate the Tenth Amendment by providing for 
‘possible forfeiture of state office or alternative [financial] 
penalties against the state.’”?? The Court, after conclud- 
ing that it was presented with a justiciable controversy,” 
stated ; °4 

“* * * While the United States is not concerned with, and 
has no power to regulate, local political activities as such of 
state officials, it does have power to fix the terms upon which 
its money allotments to states shall be disbursed.?5 

“The Tenth Amendment does not forbid the exercise of this 
power in the way that Congress has proceeded in this case. 
As pointed out in United States v. Darby, 312 U.S. 100, 124, 
the Tenth Amendment has been consistently construed ‘as not 


158 Stat. 1147, as amended, 64 Stat. 767; 5 U.S.C. (1964 ed.) 118k(a). 
Section 12(a) prohibits an officer or employee of a State agency who is em- 
ployed in connection with an activity financed by Federal grants from taking an 
active part in political management or campaigns. Section 12(b) provides that 
the Civil Service Commission shall give notice and opportunity for hearing to 
an individual charged with a violation and to the agency employing him. Upon 
a finding of a violation, the Commission may order the removal of the employee, 
in which case the State’s failure to comply requires the appropriate Federal 
agency to withhold from its grants to the State an amount equal to two years’ 
compensation of the employee. Section 12(c) authorizes judicial review of a 
Commission order. 

$3 330 U.S. at 142. 

#3The Court distinguished Massachusetts v. Melion, supra, by pointing to the 
provision of judicial review in the Hatch Act and by finding the existence of a 
legally enforceable right of a State to receive allocated highway grants “with- 
out unlawful deductions.”? It may be noted that section 131(7%) of the high- 
way beautification law provides for judicial review of a determination by the 
Secretary of Commerce to withhold highway funds from a State under sec- 
tion 181(b). ) 

% 330 U.S. at 143. 

% The Court in Palmer v. United States Oivil Service Commission, 191 F. 
Supp. 495, 520, 521 (S.D. Ill. 1961) complained that the Supreme Court did 
not cite any constitutional authority to support this proposition. It went on to 
overturn a Civil Service Commission determination under section 12 of the 
Hatch Act on the ground that Congress lacked the authority to make condi- 
tions that intruded on a State’s power to appoint and remove its officers and 
control its own finances. The Court of Appeals reversed. Palmer v. United 
States Oivil Service Commission, 297 F.2d 450 (C.A. 7, 1962), cert. den. sub nom. 
Illinois v. United States Civil Service Commiesion, 869 U.S. 849. 
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depriving the national government of authority to resort to 
all means for the exercise of a granted power which are ap- 
propriate and plainly adapted to the permitted end.’ The 
end sought by Congress through the Hatch Act is better pub- 
lic service by requiring those who administer funds for na- 
tional needs to abstain from active political partisanship. 
So even though the action taken by Congress does have effect 
upon certain activities within the state, it has never been 
thought that such effect made the aaa act inwalid.” [TItal- 
ics added. | 

It will be seen from this review of the Supreme Court’s 
decisions on grants-in-aid that they do not provide support 
for the conclusion that the requirement of the payment of 
just compensation in 23 U.S.C. 1381 as a prerequisite to a full 
allocation of highway funds is unconstitutional as to any 
State. In the language of the Court in the Oklahoma and 
Darby cases, the permitted end sought here is the elimination 
of objectionable outdoor advertising that appears along fed- 
erally-aided highways, and the means—that is, the grant of 
money conditioned on the use by a State of its powers to de- 
termine and help pay just compensation to the billboard and 
land owners concerned—seems appropriate and adapted to 
that end. That a State, through the use of another power, 
could reach the statutory standard of beautification without 
paying anything to such persons cannot be convincingly ad- 
duced as evidence that its powers are being invaded by means 
of an unconstitutional bargaining process. In Oklahoma, 
the receipt of an undiminished grant of Federal funds was 
contingent on the exercise of a State power to remove a State 
official. Here it is contingent on a State’s refraining from 
an exercise of power that will save a measure of State money. 
There seems to be no distinction in principle. 

A caveat is warranted. Although both the Massachusetis 
and Oklahoma cases contain language suggesting that the 
United States has virtually a free hand in setting the con- 
ditions on which the States may obtain grants-in-aid, it is 
nevertheless clear that it cannot be arbitrary. One of the 
Social Security Act cases, Steward Machine Co. v. Davis2* 
makes this point. The Court there considered the validity 
of the Federal unemployment compensation tax on employ- 


EE TED 
% 301 U.S. 548 (1987). 
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ers, against which is granted up to a 90 per cent credit for 
contributions made to an unemployment fund established by 
a State law meeting Federal criteria. The Court held that 
the tax is not void as involving the coercion of the States in 
contravention of the Tenth Amendment but went on to say: 

“In ruling as we do, we leave many questions open. We do 
not say that a tax is valid, when imposed by act of Congress, 
if it is laid upon the condition that a state may escape its op- 
eration through the adoption of a statute unrelated in subject 
matter to activities fairly within the scope of national] policy 
and power. * * * It is one thing to impose a tax dependent 
upon the conduct of the taxpayers, or of the state in which 
they live, where the conduct to be stimulated or discouraged 
is unrelated to the fiscal need subserved by the tax in its nor- 
mal operation, or to any other end legitimately national. 
* * * Tt is quite another thing to say that a tax will be abated 
upon the doing of an act that will satisfy the fiscal need, the 
tax and the alternative being approximate equivalents. In 
such circumstances, if in no others, inducement or persuasion 
does not go beyond the bounds of power. We do not fix the 
outermost line. * * * Definition more precise must abide 
the wisdom of the future.” 2” 

Whatever may be the “outermost line” in relation to a fed- 
erally subsidized highway program, the inducement in 23 
U.S.C. 131 to a State to provide for and join in the compensa- 
tion of persons who are adversely affected by compliance with 
beautification standards seems to be well within it. The 
action of the State sought by the Federal Government will 
not be unduly burdensome and, as to each State, constitutes 
a reasonable means of effectuating the removal of the bill- 
boards necessary to achieve the objective of the statute. 

To repeat, I have concluded that section 131 requires every 
State to provide just compensation as a condition of receiving 
the whole amount of Federal-aid highway funds apportioned 
to it by the Secretary of Commerce on or after January 1, 
1968, and I see no basis for concluding that this requirement 
is unconstitutional as to any State. 

Sincerely, ; 
RAMSEY CLARK, 
Acting Attorney General. 


* 301 U.S. at 590-91. 


SECOND LIBERTY BOND ACT, AS AMENDED—PARTICIPATION 
CERTIFICATES ISSUED BY FEDERAL NATIONAL MORT- 
GAGE ASSOCIATION 


Participation certificates issued under section 302 of the Federal 
National Mortgage Association Charter Act, 12 U.S.C. 1717, are not 
included among the Government “obligations” whose aggregate 
amount may not exceed the ceiling set by section 21 of the Second 
Liberty Bond Act, September 24, 1917, c. 56, 40 Stat. 288, as modified 
by Public Law 89-472 of June 24, 1966, 80 Stat. 221 (31 U.S.C. 757b). 

Section 21 of the Second Liberty Bond Act is only concerned with debt 
that arises from borrowing. 

In marketing participation certificates, the Federal National Mortgage 
Association is selling ownership interests in mortgage notes and 
similar assets rather than borrowing money. 

Many guaranties which create valid and binding obligations of the 
United States, entitled to its full faith and credit, are not obligations 
within the more limited meaning of section 21 of the Second Liberty 
Bond Act. 


February 3, 1967. 
THE SECRETARY OF THE TREASURY. 

My DEAR Mr. Secretary: This is in response to your re- 
quest of January 30, 1967, for my views on a question re- 
lating to the outstanding participation certificates that have 
been issued by the Federal National Mortgage Association 
(FNMA) under section 302 of the Federal National Mort- 
gage Association Charter Act (12 U.S.C. 1717). More par- 
ticularly, that question is whether those certificates are to be 
included among the Government “obligations” whose aggre- 
gate amount may not exceed the $330,000,000,000 ceiling set 
by section 21 of the Second Liberty Bond Act (September 24, 
1917, c. 56, 40 Stat. 288), as modified by Public Law 89-472 of 
June 24, 1966, 80 Stat. 221 (31 U.S.C. 757b). Section 21 now 
reads as follows in pertinent part: “The face amount of obli- 
gations issued under the authority of this Act [all of which 
are direct Treasury obligations] and the face amount of obli- 
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gations guaranteed as to principal and interest by the United 
States (except such guaranteed obligations as may be held 
by the Secretary of the Treasury), shall not exceed in the 
aggregate $285,000,000,000 [temporarily increased to $330,- 
000,000,000 by P.L. 89-472] outstanding at any one 
time * * *,” For the reasons set forth below, I am of the 
opinion that FNMA participation certificates are not within 
the scope of this statute. | 

As originally enacted in 1917, the Second Liberty Bond 
Act authorized the Secretary of the Treasury to issue bonds, 
certificates of indebtedness and war savings certificates, sub- 
ject to a separate limitation as to the amount of each category. 
Subsequently, as the result of a number of amendments cul- 
minating in the act of July 20, 1939, c. 336, 53 Stat. 1071, 
there emerged a single limitation applicable to the total face 
value of all Treasury debt obligations. 

Six years later, by the act of April 3, 1945, c. 51, 59 Stat. 47, 
Congress brought the borrowings of certain agencies other 
than the Treasury within the overall debt limitation. It did 
so by amending section 21, supra, to include “the face amount 
of obligations guaranteed as to principal and interest by the 
United States (except such guaranteed obligations as may be 
held by the Secretary of the Treasury).” The Committee 
reports on this legislation (H. Rept. 246 and S. Rept. 106, 
79th Cong., 1st sess.) reveal that this amendment was adopted 
to embrace the borrowings of each of eight agencies, named 
in the reports, whose governing statutes provided that their 
obligations were fully and unconditionally guaranteed as to 
principal and interest by the United States. No amendment 
that is relevant here has been enacted since 1945. 

From this brief history, it is clear that section 21 is con- 
cerned with debt that arises from borrowing, and with 
nothing else. 

FNMA was first given the fiduciary authority to sell par- 
ticipations in a pool of Government-owned mortgages by 
the Housing Act of 1964 (September 2, 1964, P.L. 88-560, 
78 Stat. 769, 800). The description of this program in the 
Report of the Senate Banking and Currency Committee 
(S. Rept. 1265, 88th Cong., 2d sess., p. 46) began with the 
statement that it “would provide a means for FNMA to sell 
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property interests in respect to mortgages or interests 
therein.” | 

The Participation Sales Act of 1966 (May 24, 1966, P.L. 
89-429, 80 Stat. 164), which broadened the program author- 
ized in 1964, was described by the House Committee on 
Banking and Currency (H. Rept. 1448, 89th Cong., 2d sess., 
p. 1) as “designed to provide an efficient and orderly method 
of liquidating financial assets held by Federal credit 
agencies * * *,” 

In accordance with the arrangement provided for in the 
1964 and 1966 legislation, FNMA and certain Federal lending 
agencies are authorized to enter into trust agreements by 
which any such agency conveys to FNMA, as trustee, its 
interest in a portfolio of mortgage or other loans which it 
desires FNMA to liquidate. The loans of course represent 
principal and interest which the agency expects to collect 
from the loan obligors over a period of years. FNMA is 
authorized to pool in a trust the loans so transferred by one 
or more of these agencies. FNMA, still as trustee, sells 
participations—.e., beneficial interests—in this pool of loan 
assets to the investing public. The participations, which are 
essentially shares in the total of principal and interest pay- 
able by the loan obligors, are evidenced by transferable cer- 
tificates entitling the holders to payment of the face amounts 
thereof, and stated interest, at stipulated future dates. Such 
payment is guaranteed by FNMA. 

It is thus apparent from the expressed purpose of Congress, 
as well as the mechanics of carrying out such purpose, that 
in marketing participation certificates FNMA is selling 
ownership interests in mortgage notes and similar assets, 
rather than borrowing money. Consequently the participation 
certificates do not represent debts which should be taken into 
account in applying the limitation of section 21. Moreover, 
at the time of the most recent increase in the debt limit in 
June 1966, it was understood by the Congress that the par- 
ticipation certificates sold and guaranteed by FNMA are not 
within the coverage of section 21. See H. Rept. 1607, 89th 
Cong., 2d sess., p. 15 (minority views). 

I understand that the opinion of the Attorney General 
transmitted to you on September 30, 1966 (42 Op. A.G. 323 
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with respect to the FNMA guaranty of participation cer- 
tificates has been cited in support of a contrary conclusion. 
This position seems to be grounded principally on the At- 
torney General’s statements that the guaranty brings into 
being a general obligation of the United States and is backed 
by its full faith and credit. 

The opinion of September 30, 1966 (supra), was based 
upon a series of opinions of the Attorneys General beginning 
in 1953. In each, it was held that a Federal agency’s guaranty 
or equivalent support of certain debt obligations of a local 
Government agency or private person to the holders thereof 
would be backed by the full faith and credit of the United 
States. Most of these opinions characterized the guaranty or 
other support as a “general” or “valid and binding” obliga- 
tion of the United States.* The use of these terms, and the 
purpose of each of these opinions, was simply to state for 
the benefit of prospective investors that in the event of 
default by the debtor the guaranty would be supported by 
the entire credit of the United States. The coverage of sec- 
tion 21 is an entirely different legal question from the one 
considered in those opinions. There is a great variety of 
guaranties and other types of undertakings which are valid 
and binding obligations of the United States, entitled to its 
full faith and credit, but which are not “obligations” within 
the more limited meaning of section 21. 

Like the earlier opinions, the Attorney General’s opinion 
of September 30, 1966 (supra), was sought and transmitted 
solely with a view to informing prospective investors in 
FNMA participations of the legal effect of FNMA’s guar- 
anty. It was not concerned with the construction of section 21 
and affords no basis for suggesting that these participations 
come within that statute. 


*41 Op. A.G. 1388, PHA commitment in support of local public hous- 
ing agency bonds; 41 Op. A.G. 363, Commerce Department insurance 
of private ship loans; 41 Op. A.G. 408, ICC guaranty of private loans 
to railroads; 41 Op. A.G. 424, guaranty of certain housing mortgages 
by Secretary of Defense; 42 Op. A.G. 21, guaranty by Development 
Loan Fund of private loans to foreign borrowers; 42 Op. A.G. 305, 
HUD backing of bonds and notes of local public housing and urban 
renewal agencies. 
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To repeat, I am of the view that the amount of FNMA 
participation certificates outstanding at any time is not a 
factor in determining whether the “public debt limit” set by 
section 21 of the Second Liberty Bond Act has been reached. 


Sincerely, 
RAMSEY CLARK, 


Acting Attorney General. 
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FEDERAL-AID HIGHWAY ACT OF 1956—POWER OF 
PRESIDENT TO IMPOUND FUNDS 


Appropriation acts are of a fiscal and permissive nature. They author- 
ize but do not compel the executive branch to expend funds. 

Under the Federal-Aid Highway Act of 1956 (June 29, 1956, c. 462, 70 
Stat. 378, as amended, 23 U.S.C. 101 note), the States have no 
inchoate right to funds apportioned to them prior to the actual 
approval of a project by the Secretary of Transportation. 

The hortatory declaration of congressional policy set forth in 23 U.S.C. 
101(b) does not constitute a mandate to approve all qualifying 
projects for which funds are available. 

The highway taxes imposed under the Highway Revenue Act of 1956 
(June 29, 1956, c. 462, 70 Stat. 387, 397) are not paid directly into 
the Highway Trust Fund, and the assets in that fund are neither 
directly nor automatically available for the payment of Federal 
contributions to the States. 

The President has the power to impound Federal-aid highway funds 
after they have been apportioned to the States but before they have 
become obligated as the result of the approval of a specific qualifying 
project. 


Fesruary 25, 1967. 
THE SECRETARY OF TRANSPORTATION. 

My bDEAR Mr. Secretary: This is in reply to your letter of 
February 21, 1967, requesting my opinion as to the legality 
of a reduction in the amount of Federal-aid highway funds 
which may be obligated during the Fiscal Year ending 
June 30, 1967.2 

The facts underlying your inquiry are as follows: Presi- 
dent Johnson’s message to Congress of September 8, 1966, 
Transmitting Proposals for Measures for Curbing Inflation 
and Preserving our National E'conomy, announced that a 
reduction or deferral of lower priority Federal expenditures 


* Although the Department of Commerce is still technically responsi- 
ble for the administration of the Federal-aid highway program, 23 
U.S.C. 101, these functions are in the process of being transferred to 
the Department of Transportation pursuant to section 6(a)(1) (A)-— 
(G) of the Department of Transportation Act, October 16, 1966, P.L. 
. 89-670, 80 Stat. 931, 937. 
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by approximately $3 billion was required in order to assure 
the continuing health and strength of our economy (H. Doc. 
492, 89th Cong., 2d sess., pp. 1, 4). Pursuant to this mandate 
the Director of the Bureau of the Budget by letter dated 
November 7, 1966, advised you, in your then capacity of 
Under Secretary of Commerce for Transportation, that the 
Federal-aid highway program would have to bear a fair and 
feasible share of the deferrals. 

In line with subsequent discussions with and instructions 
from the Bureau of the Budget, the Federal Highway Ad- 
ministrator advised his division and regional engineers on 
November 23, 1966, that the Federal-aid highway program 
was being limited to $3.3 billion in total project obligations 
during Fiscal Year 1967. The instructions indicated that the 
limitation was in recognition of the need for reducing non- 
military Federal expenditures in order to curb inflationary 
pressures. 

Prior to this action it was anticipated that $4 billion 
would be made available for obligation during Fiscal Year 
1967. The effect of the action is to defer to fiscal years subse- 
quent to fiscal 1967 the obligation of funds in excess of $3.3 
billion for Federal-aid highway projects. The reduction of 
funds was limited to the approval of future projects and did 
not affect the availability of funds for projects which already 
had been approved and which, pursuant to 23 U.S.C. 106(a), 
constitute contractual obligations of the United States. 

An understanding of the legal problems raised by your in- 
quiry will be facilitated by an outline of the pertinent pro- 
visions of the Federal-aid highway program. The program 
involves successive, and distinct, stages of authorizations, 
apportionments, programs, projects and appropriations. 

The basic authorizations for appropriations for the Inter- 
state Highway system relating to the 15-year period ending 
with Fiscal: Year 1972 may be found in section 108(b) of 
the Federal-Aid Highway Act of 1956,. June 29, 1956, c. 462, 
70 Stat. 378, as amended, 23 U.S.C. 101 note. The funds ex- 
pected to be available with respect to each fiscal year in- 
cluded in these authorizations are apportioned among the 
States on or before the first day of January preceding the 
fiscal year for which they are authorized to be appropriated. 
23 U.S.C. 104 (a), (b). Funds so apportioned remain avail- 
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able for obligation? at any time prior to the close of the 
second fiscal year after the fiscal year for which they are 
authorized (23 U.S.C. 118 (a), (b)). 

After apportionment, the States submit general programs 
of proposed highway projects for approval (23 U.S.C. 105). 
Following the approval of a program by the Secretary, the 
State submits “such surveys, plans, specifications, and esti- 
mates for each proposed project included in an approved 
program as the Secretary may require.” Approval of a spe- 
cific project by the Secretary “shall be deemed a contractual 
obligation of the Federal Government for the payment of 
its proportional contribution thereto.” (23 U.S.C. 106(a) ) 

Payments to the States are made pursuant to appropriation 
acts based on estimates of the requests to be made by the 
States in each fiscal year for reimbursement for work per- 


‘formed. We understand that there is a variable, often con- 


siderable, time lag between the approval of a project and 
the requests of the State for partial or full reimbursement of 
the Federal proportional contribution to the cost of the work 
performed on that project. Thus actual appropriations in 
any given year will include reimbursement of costs resulting 
from projects approved in preceding years. 

The amount which may be appropriated in any given year 
for Federal-aid highway purposes is subject to two limita- 
tions: First, it cannot exceed the amounts provided for in 
the authorization act and, second, it cannot exceed the funds 
available in the Highway Trust Fund.® See, e.g., Depart- 
ments of State, Justice and Commerce, the Judiciary and 
Related Agencies Appropriation Act, 1967, November 8, 
1966, P.L. 89-797, 80 Stat. 1479, 1495 (Bureau of Public 
Roads, Federal-Aid Highways (Trust Fund)). 


* While 23 U.S.C. 118(b) uses the term “expenditure,” the second 
sentence of the subsection indicates that the term “expenditure” is 
there used in the sense of “obligation.” 

* Section 209 of the Highway Revenue Act of 1956, June 29, 1956, 
c. 462, 70 Stat. 387, 397, 23 U.S.C. 120 note, established the Highway 
Trust Fund and appropriated into that Fund amounts equivalent to 
specified percentages of certain taxes received in the Treasury. Under 
section 209 (f), the amounts in the Highway Trust Fund are available 
for appropriations out of the Fund, to be made annually, for expendi- 
tures to meet the obligations of the United States under 23 U.S.C. 
106(a). 
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It is my conclusion that the Secretary has the power to 
defer the availability to the States of those funds authorized 
and apportioned for highway construction which have not, 
by the approval of a project, become the subject of a con- 
tractual obligation on the part of the Federal Government 


in favor of a State. 
I 


Although your inquiry is not directly concerned with an 
appropriation act, but rather with the effect of legislation 
authorizing actions ultimately leading to appropriations, it 
will be useful to consider first the effect of a congressional 
appropriation of money. The basic function of such legisla- 
tion is to furnish the formal permission required by Article 
I, section 9, clause 7 of the Constitution for the withdrawal 
of funds from the Treasury. Cincinnati Soap Co. v. United 
States, 301 U.S. 308, 321 (1987). The courts have recognized 
that appropriation acts are of a fiscal and permissive nature 
and do not in themselves impose upon the executive branch 
an affirmative duty to expend the funds. Hukill v. United 
States, 16 C. Cl. 562, 565 (1880) ; Campagna v. United States, 
26 C. Cl. 316, 317 (1891) ; Lovett v. United States, 104 C. Cl. 
557, 583 (1945), affirmed on other grounds, 328 U.S. 303 
(1946) ; McKay v. Central Electric Power Cooperative, 223 
F. 2d 6238, 625 (C.A.D.C. 1955). 

Congress, of course, is fully aware of the rule that an 
appropriation act in itself does not constitute a mandate to 
spend. The classic exposition of this characteristic of appro- 
priations legislation may be found in the House Appropria- 
tions Committee report on the General Appropriation Bill, 
“RESPONSIBILITY OF THE EXECUTIVE BRANCH 

“Economy neither begins nor ends in the Halls of Con- 
gress, * * * The Congress * * * decides the maximum 
amounts which must be appropriated for * * * various ac- 
tivities, and the annual appropriation bill provides the sums 
so determined by the Congress. 

‘Appropriation of a given amount for a particular activity 
constitutes only a ceiling upon the amount which should be 
expended for that activity. * * * [It is the] responsibility 
[of every Government official] to so control and administer 
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the activities under his jurisdiction as to expend as little as 
possible out of the funds appropriated.” H. Rept. 1797, 81st 
Cong., 2d sess., p. 9. 

Or as the then Senator Harry S. Truman observed in 1943: 

“MR TRUMAN. * * * When the Congress appropriates 
funds it gives the executive branch an authority to incur 
obligations. Certainly none of us hold that we give a man- 
date to expend the funds appropriated. We expect the funds 
to be used only where needed, and not in excess of the amount 
appropriated, to carry out some phase of law.” 89 Cong. Rec. 
10362. 

An appropriation act thus places an upper and not a lower 
limit on expenditures. The duty of the President to see that 
the laws are faithfully executed, under Article II, section 3 
of the Constitution, does not require that funds made avail- 
able must be fully expended. This principle has received 
statutory recognition in the Anti-Deficiency Act, Febru- 
ary 27, 1906, c. 510, sec. 3, 34 Stat. 49 (81 U.S.C. 665(c)), 
which authorizes the executive branch to effectuate savings 
of appropriated funds, and in 31 U.S.C. 701, which provides 
that unexpended appropriated funds shall revert to the 
Treasury. 

Many factors must be weighed by the Executive in deter- 
mining the extent to which funds should be expended. Consid- 
eration must be given not only to legislative authorizations 
and appropriations but also to such factors as the effect of 
the authorized expenditures on the national economy and 
their relation to other programs important to the national 
welfare. 

A situation analogous to the present one arose in the early 
1940’s when the economy of the United States shifted first to 
defense and later to war production. At that time President 
Franklin Delano Roosevelt directed that projects having a 
lower priority would have to be postponed or even cancelled 
in spite of the availability of appropriated funds, In response 
to complaints about the curtailment by the Bureau of the 
Budget of certain programs of the Agricultural Marketing 
Administration, President Roosevelt set forth the powers 
and responsibilities of the executive branch in this area: 

“It should, of course, be clearly understood that what you 
refer to as ‘the practice of the Bureau [of the Budget] of 
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- impounding funds duly appropriated by the Congress’ is in 
fact action by the Chief Executive, and has two purposes. 
The first purpose is compliance with the Anti-Deficiency Act, 
which requires that appropriated funds be so apportioned 
over the fiscal year as to insure against deficiency spending. 
* * * Secondly, the apportionment procedure is used as a 
positive means of reducing expenditures and saving money 
wherever and whenever such savings appear possible. 

“While our statutory system of fund apportionment is not a 
substitute for item or blanket veto power, and should not be 
used to set aside or nullify the expressed will of Congress, I 
cannot believe that you or Congress as a whole would take 
exception to either of these purposes which are common to 
sound business management everywhere. In other words, the 
mere fact that Congress, by the appropriation process, has 
made available specified sums for the various programs and 
functions of the Government is not a mandate that such 
funds must be fully expended. Such a premise would take 
from the Chief Executive every incentive for good manage- 
ment and the practice of commonsense economy. This is par- 
ticularly true in times of rapid change in general economic 
conditions and with respect to programs and activities in 
which exact standards or levels of operation are not and can- 
not well be prescribed by statute.” ¢ 

One incident which occurred during that period seems par- 
ticularly relevant for the problem at hand. Section 9 of 
the Rural Post Roads Act of July 13, 1943, c, 236, 57 Stat. 
560, 568, provided : 

“No part of any appropriation authorized in this Act shall 
be impounded or withheld from obligation or expenditure 
by any agency or official, unless the War Production Board 
shall certify that the use of critical materials for additional 
highway construction would impede the conduct of the war.” 
This section was based on an.even broader proposed rider 
which had been added to the bill in the Senate for the avowed 
purpose of eliminating the authority of the Bureau of the 


‘This letter is reproduced in part in First Supplemental National 
Defense Appropriation, 1944, Hearings before a Subcommittee of the 
Senate Committee on Appropriations, 78th Cong., 1st sess. on H.R. 
3598, p. 739. 
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Budget to impound highway funds, 89 Cong. Rec. 6313-6316, 
and which was narrowed in conference because the Senate 
provision “was found wholly objectionable by all the man- 
agers on the part of the House.” See H. (Conf.) Rept. 677, 
78th Cong., 1st sess., p. 4 and 89 Cong. Rec. 7385-7386. In 
adopting section 9, Congress seems to have recognized that 
authorizing legislation does not compel the executive branch 
to obligate or to expend highway funds. 


II 


There is nothing in Title 23 of the United States Code which 
imposes upon the executive branch the duty to approve all 
qualifying projects for which apportioned funds are 
available. 

A. 23 U.S.C. 118, which provides that apportioned funds 
“shall be available for expenditure under the provisions of 
this title,” does not give the States any inchoate right to the 
apportioned funds. The gist of this section is that appor- 
tioned funds are available for obligation (see note 2, supra) 
for a period of two years after the end of the fiscal year for 
which the sums are authorized. It does not mean that the Sec- 
retary must approve all projects which comply with the tech- 
nical requirements of 23 U.S.C. 109 as soon as funds are 
apportioned. Such interpretation of the statute would be in- 
consistent with the pay-as-you-go principle underlying the 
Federal-aid highway program. Thus, when it appears that the 
balance in the Highway Trust Fund is or will be less than 
the sums apportioned among the States on the basis of the 
authorizations contained in section 108(b) of the Federa!l- 
Aid Highway Act of 1956, as amended, the Secretary must 
limit the approvals of projects under 23 U.S.C. 106(a) to a 
figure within the sums estimated to be actually “available for 
expenditure.” ® 

It is not consistent with this approach to contend that the 
States have vested rights in the funds apportioned prior to 
the actual approval of projects under 23 U.S.C. 106(a). It is 


* Congress is well aware of this “reimbursement planning” or “‘con- 
tract control’ procedure. See e.g., S. Rept. 903, 86th Cong., 1st sess., 
p. 25 (Minority views) ; 113 Cong. Rec. H1023 (Daily Ed., February 
6, 1967). 
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approval of a project under that section which constitutes 
the contractual obligation of the United States. No provision 
of the act gives any State a vested right to the apportioned 
funds prior to such approval. 

B. I am aware of 23 U.S.C. 101(b), in which Congress 
declared that it is in the national interest to accelerate the 
construction of the Federal-aid highway systems; that the 
prompt and early completion of the National System of Inter- 
state and Defense Highways is essential to the national in- 
terest; and that it is the intent of Congress that the Interstate 
system be completed as nearly as practicable over the period 
of availability of the fifteen years’ appropriations (through 
the fiscal year ending June 30, 1972) to which the section 
refers. I do not consider that these policy declarations con- 
tain any mandate which is inconsistent with the deferral on 
the approval of Federal-aid highway projects involved here. — 

23 U.S.C. 101(b) does not use any mandatory language. It 
is well-established that such statements of policy do not add 
to or alter specific operative provisions of a statute. Sinclair 
Refining Co. v. Atkinson, 370 U.S. 195, 202 (1962) ; Lawf v. 
E’. G. Shinner & Co., 303 U.S. 323, 330 (1938) ; Price v. For- 
rest, 173 U.S. 410, 427 (1899) ; Sutherland, Statutory Con- 
struction (3d Ed., 1943), section 4820. Language of this type 
is a form of congressional guidance and not a directive. It 
reflects congressional understanding that during the course 
of a long-range program, situations may arise in which the 
stated considerations of policy might not be decisive. See 37 
Op. A.G. 546, 548; 42 Op. A.G. 229, 301. 

The choice by Congress of hortatory language in 23 U.S.C. 
101(b) also seems to be indicative of its awareness of the 
point stressed by President Roosevelt to the effect that there 
are many programs and activities, especially in times of rapid 
changes in general economic conditions, in which it is impos- 
sible to prescribe exact statutory standards and levels of 
operation. 

Moreover, since the purpose of action here is not to reduce 
the total amount of the funds to be devoted to the Federal- 
aid highway program but merely to slow the program for a 
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limited period,® hopefully it will have no adverse effect on the 
completion of the program “as nearly as practicable” by the 
end of the period envisaged in 23 U.S.C. 101(b).. 

C. It has been suggested that the highway taxes imposed 
by the Highway Revenue Act of 1956 are paid into the High- 
way Trust Fund established by section 209 of that act, and 
that the executive branch therefore has the fiduciary duty 
to proceed with the construction of highways to the full ex- 
tent permitted by the assets in that Fund. 

As noted above, the proceeds of the highway taxes are 
not paid directly into the Fund; Congress merely has ap- 
propriated into the Fund amounts equivalent to specified 
percentages of certain taxes received in the Treasury. The 
assets in the Fund are neither directly nor automatically 
available for the payment of the Federal contributions to the 
States. The disbursements out of the Fund require appropria- 
tions under section 209(f), and such appropriations cannot 
exceed the authorizations provided for the Federal-aid high- 
way program. 

The Highway Trust Fund thus is, in effect, a device 
designed to identify an amount equivalent to certain desig- 
nated taxes as a ceiling on the sums available for highway 
construction. As indicated above, appropriations for Federal- 
aid highways are subject to a double limitation: they may 
not exceed the Federal-aid highway authorizations, nor the 
amount available in the Fund. As a limitation on the sums 
which may be spent under the Federal-aid highway legisla- 
tion, the Fund is functionally akin to the conventional ap- 
propriation and, as such, it constitutes an authority rather 
than a mandate. While the executive branch has normally ex- 
pended substantially all the monies made available by ap- 
propriations, there is no duty to spend the entire amount that 
is available. In the instant situation, the Executive has deter- 
mined that project approvals should be limited during the 
current fiscal year so as to reduce the prospective level of ex- 
penditures from the Highway Trust Fund. This is a deter- 
mination which the Executive is fully empowered to make. 


‘Under 23 U.S.C. 118(b) apportioned funds remain available for 
two years after the close of the fiscal year for which authorized. 
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I conclude that the recent limitation on the Federal-aid 
highway funds which may be obligated during the current 


fiscal year was a valid exercise of Executive authority. 


Sincerely, 
RAMSEY CLARK, 
Acting Attorney General. 


JOHNSON ACT—EXPORT SALES TO COUNTRIES IN DBFAULT 
IN PAYMENT OF THBIR OBLIGATIONS TO THD UNITED 
STATES 


The Johnson Act (April 13, 1934, 48 Stat. 574, 18 U.S.0. 955) does 
not prohibit transactions by United States firms or banking institu- 
tions for the financing of export sales of particular goods or services, 
provided that the terms of such transactions are based upon bona 
fide business considerations and do not involve a public distribution 
of securities. 

The applicability of this criminal statute should depend upon the 
economic function of a transaction, rather than on its “purely 
formal characteristics.” 42 Op. A.G. 229. 

The Johnson Act prohibits general purpose loans to defaulting foreign 
governments made with moneys obtained through the sale of their 
instruments of indebtedness to the American public. 


May 9, 1967. 
Tue SECRETARY OF STATE. 

My pear Mr. Secretary: This is in response to Acting 
Secretary Nicholas deB. Katzenbach’s request for my opin- 
ion concerning the applicability of the Johnson Act (April 
18, 1934, c. 112, 48 Stat. 574), now codified as 18 U.S.C. 955,} 
to certain kinds of transactions for financing export sales by 
American firms of nonstrategic goods or services. The pro- 
spective buyers would include the governments of the Soviet 
Union and certain Eastern European countries, which are 
in default in payment of their obligations to the United 
States. The Johnson Act makes it an offense, with exceptions 
not material here, for any person in the United States to 
purchase or sell “the bonds, securities, or other obligations” 


218 U.S.C. 955 provides : 

“Whoever, within the United States, purchases or sells the bonds, securities, 
or other obligations of any foreign government or political subdivision thereof 
or any organization or association acting for or on behalf of a foreign govern- 
ment or political subdivision thereof, issued after April 13, 1934, or makes any 
loan to such foreign government, political subdivision, organization or asso- 
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of, or to make “any loan” to, such a government or any orga- 
nization acting on its behalf. 

Commercial sales for export can be financed in various 
ways. For example, American sellers may extend credit 
directly to foreign buyers. They may also assign or negotiate 
to financial institutions the contract rights or commercial 
paper resulting from such sales. Alternatively, export sales 
may be financed through lines of credit extended to foreign 
buyers or their banks, as when letters of credit are issued by 
American banks in favor of American exporters at the re- 
quest of such foreign buyers or banks. And today, as Acting 
Secretary Katzenbach’s letter points out, export sales to some 
of the countries in question may have to be financed through 
receipt of payment from foreign buyers in kind rather than 
in currency, or through deferrals of payment pending the 
development of earnings from joint enterprises. The types of 
arrangements involving lines of credit, barter transactions 
and deferrals pending development of earnings are speci- 
fically included within the Acting Secretary’s inquiry con- 
cerning the scope of the Johnson Act. He expressed the view 
of the Department of State that if a credit transaction, re- 
gardless of its form, is connected with an export sale of 
products or services, it does not fall within the prohibitions 
of the act unless it is so unreasonable in the commercial 
sense as to constitute a circumvention of the purposes of the 
act. 

There have been two formal opinions of the Attorneys 
General on the application of the Johnson Act to various 
export financing transactions: 37 Op. A.G. 505 (1934) (At- 


ciation, except a renewal or adjustment of existing indebtedness, while such 
government, political subdivision, organization or association, is in default 
in the payment of its obligations, or any part thereof, to the United States, 
shall be fined not more than $10,000 or imprisoned for not more than five 
years, or both. 

“This section is applicable to individuals, partnerships, corporations, or 
associations other than public corporations created by or pursuant to special 
authorizations of Congress, or corporations in which the United States has 
or exercises a controlling interest through stock ownership or otherwise. While 
any foreign government is a member both of the International Monetary Fund 
and of the International Bank for Reconstruction and Development, this 
section shall not apply to the sale or purchase of bonds, securities, or other 
obligations of such government or any political subdivision thereof or of any 
organization or association acting for or on behalf of such government or 
political subdivision, or to making of any loan to such government, political 
subdivision, organization, or association.” 
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torney General Homer Cummings); and 42 Op. A.G. 229 
(Attorney General Robert F. Kennedy). 

Shortly after passage of the act, Attorney General Cum- 
mings ruled that the prohibition against the purchase and 
sale of bonds, securities, and other obligations was intended 
to encompass instruments of the kind “which had been sold 
to the American public to raise money for the use of the 
foreign governments issuing them—not contemplating for- 
eign currency, postal money orders, drafts, checks, and other 
ordinary aids to banking and commercial transactions, which 
are ‘obligations’ in a broad sense but not in the sense in- 
tended. It was obviously not the purpose of the Congress to 
discontinue all commercial relations with the defaulting 
countries.” 37 Op. A.G. at 512. He went on to say that the 
comments just quoted apply to acceptance or time drafts, 
provided that such trade financing transactions are “con- 
ducted in good faith * * * and not as mere subterfuges to 
circumvent” the purpose of the act. /d., at 513. 

Attorney General Kennedy’s opinion dealt with the appli- 
cation of the act to contemplated sales on credit of agricul- 
tural commodities to the Soviet Union and Eastern European 
bloc countries. He concluded that “neither sales transactions 
by American exporters on a deferred-payment basis, nor 
payments made to such exporters by third parties in return 
for an assignment of the right to payment in connection with 
such sales,” were “loans” within the meaning of the act. He 
further concluded that the “forms of credit transactions in 
which private exporters commonly engage in connection with 
export sales on credit, involving the assignment or negotia- 
tion of contract rights or commercial paper,” would not vio- 
late the act’s prohibition against the purchase or sale of 
bonds, securities, or other obligations of defaulting govern- 
ments. He drew a sharp distinction between obligations of 
a type widely distributed to the public, which are covered by 
the act, and “obligations which are not covered because they 
are issued in the ordinary course of trade and normally 
move exclusively within the relatively restricted channels of 
banking and commercial credit.” 42 Op. A.G. 229, supra. 
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Attorney General Kennedy went on to say: 


“Direct recourse to the legislative history of the act con- 
firms that both distinctions here made—that between loans 
and commercial credit, and between securities and commercial 
paper—reflect accurately the intention of Congress and the 
policy it sought to implement. As noted by Attorney General 
Cummings, it was obviously not the purpose of the Congress 
to interfere with the ordinary incidents of trade relations 
with the defaulting nations as distinguished from participa- 
tion by them in the capital markets of the United States.” 

The legislative history referred to in both opinions sup- 
ports the conclusion that there is no valid distinction under 
the Johnson Act between the particular types of export 
financing considered in those opinions and the other types of 
export financing mentioned above. 

The purpose of the Johnson Act is made clear in the 
Senate Committee report, which stresses that this legisla- 
tion was designed to prevent a recurrence of the practice 
of selling to the American people “billions of dollars of 
securities of certain foreign countries, * * * with little 
thought of final payment * * *.” S, Rept. 20, 73d Cong., 
Ist sess. 1 (1933). Similarly, Representative Sam D. Mc- 
Reynolds, of Tennessee, who was in charge of the bill during 
its consideration by the House, explained that the transac- 
tions at which the bill was aimed were loans to foreign 
governments made with moneys obtained through the sale 
of their instruments of indebtedness to the American public. 
78 Cong. Rec. 6048-6049. These were general purpose loans, 
not financing arrangements tied to specific export sales, even 
though in some cases it had been anticipated in a general 
way that the moneys raised by the loans would be used to 
purchase American products. See 78 Cong. Rec. 6055 (re- 
marks of Representative Thomas F. Ford, of California) ; 
Hearings before the Senate Committee on Finance on the 
Sale of Foreign Bonds or Securities in the United States, 
72d Cong., 1st sess. 133, 357 (1931-32).2 Representative 


2In this connection it may be noted that section 2 of the Johnson Act makes 
an exception for activities, otherwise prohibited, when they are performed by 
Federal Government corporations. Apparently this exception was designed, 
in part, to permit the making of general purpose loans to defaulting foreign 
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Hamilton Fish, Jr., of New York, noted that the bill was 
not intended to “prevent the free flow of commerce * * * 
between defaulting nations and ourselves.” 78 Cong. Rec. 
6050. 

The scope of the Johnson Act, I believe, is not to be 
measured in terms of distinctions among the various forms 
of financing export trade. The applicability of this criminal 
statute should depend on the economic function of a trans- 
action, rather than on its “purely formal characteristics.” 
42 Op. A.G. 229. Although the cited opinion did not deal 
with the three forms of financing about which Acting Secre- 
tary Katzenbach’s letter explicitly inquires—lines of bank 
credit, barter arrangements, and deferrals of payment pend- 
ing development of earnings—lI can discern no valid ground 
of distinction, from the standpoint of the applicability of 
the Johnson Act, between these forms of financing and the 
ones which in that opinion were found to be generally per- 
missible under the act. The reasoning of the opinion supports 
the general conclusion that financing arrangements lie beyond 
the scope of the act if they are directly tied to specific export 
transactions, if their terms are based upon bona fide busi- 
ness considerations, and if the obligations to which they give 
rise “move exclusively within the relatively restricted chan- 
nels of banking and commercial credit.” 

On the other hand, as the same opinion suggests, if the 
financial form of a transaction is a subterfuge to conceal 
what is, in effect, a general purpose loan, it would violate 
the act. Nor does the act permit any arrangement that con- 
templates the marketing of foreign government obligations 
to the American public. 

As a criminal statute, the Johnson Act is to be narrowly 
construed: “The act is a criminal statute, and therefore must 
be construed strictly, ‘lest those be brought within its reach 
who are not clearly included,’ United States ex rel. Marcus v. 
Hess, 317 U.S. 537, 542 (1943) ; United States v. Resnick, 299 
U.S. 207 (1936) ; Kraus & Bros. v. United States, 327 US. 
614, 621-622 (1946).” 42 Op. A.G. 229. 


governments through such agencies as the Export-Import Bank, originally 
authorized by Executive Order 6581 of February 2, 1934, issued shortly before 
enactment of the Johnson Act. 


244-574 O - 78 = 25 


362 Johnson Act—Export to Defaulting Countries 


The general principles expressed in the legislative history 
and the opinions cited above lead me to the conclusion that 
the Johnson Act is not to be construed as prohibiting trans- 
actions by United States firms or banking institutions for 
the financing of export sales of particular goods or services, 
provided that the terms of such transactions are based upon 
bona fide business considerations and do not involve a public 
distribution of securities. 

Sincerely, 
RAMSEY CLARK. 


VALIDITY OF EXECUTIVE ORDER AUTHORIZING PROGRAM 
RESTRICTING TRANSFERS OF CAPITAL TO FOREIGN 
COUNTRIES BY SUBSTANTIAL INVESTORS IN THE UNITED 
STATES AND REQUIRING REPATRIATION BY SUCH IN- 
VESTORS OF PORTIONS OF THEIR FOREIGN EARNINGS 
AND SHORT-TERM FINANCIAL ASSETS HELD ABROAD 


Executive Order 11387 of January 1, 1968, 33 F.R. 47, which authorized 
the Secretary of Commerce to issue regulations establishing a 
Foreign Direct Investment Program, is a valid exercise of the power 
of the President by virtue of the authority provided by section 
5(b) of the act of October 6, 1917, as amended. 


The power of the President to regulate foreign investment by persons 
subject to the jurisdiction of the United States during a period of 
declared national emergency is supported by the clear language of 
section 5(b), which has been the foundation for a variety of Execu- 
tive controls of domestic as well as international financial 
transactions. 


The national emergency declared in Proclamation 2914 of December 16, 
1950, continues in existence for the purposes of section 5(b). 


Frepruary 3, 1968. 
Tuer SECRETARY OF COMMERCE. 


My pEAR Mr. SECRETARY: You have requested a statement 
of my views as to the legal authority for the Foreign Direct 
Investment Program which your Department presently is 
administering pursuant to Executive Order 11387 of Janu- 
ary 1, 1968. 

As you will recall, representatives of this Department par- 
ticipated in the preparation of the Executive order and im- 
plementing regulations. During the discussions preceding 
their issuance, I expressed informally my conclusion that a 
firm legal basis for the Program was provided by 12 U.S.C. 
95a and Proclamation 2914, Dec. 16, 1950, 15 F.R. 9029. 
This letter will outline the legal support for this conelusion. 
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On January 1, 1968, the President issued Executive Order 
11387, “Governing Certain Capital Transfers Abroad” (33 
F.R. 47). The Executive order, with implementing regula- 
tions (83 F.R. 49, as amended, 33 F.R. 806) issued under 
authority delegated in the order to the Secretary of Com- 
merce, established a Foreign Direct Investment Program. 
The basic provisions of this Program restrict transfers of 
capital to foreign countries by substantial investors in the 
United States, and require repatriation to this country by 
such investors of portions of their foreign earnings and 
short-term financial assets held abroad. 

It is my view that the Foreign Direct Investment Program 
thus established is authorized by statutory provisions codi- 
fied at 12 U.S.C. 95a.2 The basic terms of this statute were 
enacted in section 5(b) of the act of October 6, 1917, c. 106, 
40 Stat. 415, and title I of the Emergency Banking Act of 
March 9, 1933, c. 1, 48 Stat. 1. These statutory provisions, 
as amended, will be referred to below as “section 5(b).” 

My view is supported by four considerations: (1) the clear 
language of the statute, (2) the historical precedents of 
Executive action under section 5(b) over the past 35 years, 
together with the acts of Congress and judicial decisions 
which have sustained the President’s authority under the 
statute, (3) the continued existence of the national emer- 
gency declared by President Harry S. Truman in Proclama- 
tion 2914 of December 16, 1950, 3 C. F.R. 99, and (4) the 
relation of the precedents under section 5(b) to the present 
exercise of Executive authority. 


I 
The Language of the Statute 


The power of the President to regulate foreign invest- 
ment by persons subject to the jurisdiction of the United 
States during a period of declared national emergency is 
supported by the clear language of section 5(b). The relevant 
part of the section provides: 

“During time of war or during any other period of national 
emergency declared by the President, the President may, 
through any agency that he may designate, or otherwise, and 


1 Also codified at 50 U.8.C. App. 5(b). 
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under such rules and regulations as he may prescribe, by 
means of instructions, licenses, or otherwise— 

“(A) investigate, regulate, or prohibit any transactions in 
foreign exchange, transfers of credit or payments between, 
by, through, or to any banking institution, and the import- 
ing, exporting, hoarding, melting, or earmarking of gold or 
silver coin or bullion, currency or securities, and 

“(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition holding, withholding, 
use, transfer, withdrawal, transportation, importation or ex- 
portation of, or dealing in, or exercising any. right, power, 
or privilege with respect to, or transactions involving, any 
property in which any foreign country or a national thereof 
has any interest, 


by any person, or with respect to any property, subject to 
the jurisdiction of the United States * * *.” 

The quoted language specifically authorizes regulation 
of capital investment transactions by its references, inter 
alia, to the exporting, and importing of gold, currency, or 
securities, and to transfers of credit or payments through 
banking institutions. Authority to require repatriation of 
foreign earnings and short-term financial assets held abroad 
is established also by the statutory power to “direct and 
compel, * * * withdrawal, transportation, importation or 
exportation of, * * * any property in which any foreign 
country or a national thereof has any interest, by any person, 
* * * subject to the jurisdiction of the United States * * *.” 

The courts have recognized the extensive authority granted 
to the President by the plain words of this enactment. See, 
€.g., Smith v. Witherow, 102 F. 2d 638 (C.A. 3, 19389) ; Ruffino 
v. United States, 114 F. 2d 696 (C.A. 9, 1940) ; Pike v. United 
States, 340 F. 2d 487 (C.A. 9, 1955); Sardino v. Federal 
Reserve Bank of New York, 361 F. 2d 106 (C.A. 2, 1966). It 
is a broad grant of power, particularly with respect to in- 
ternational financial transactions. As will be outlined below, 
it has in successive enactments been deliberately reaffirmed 
and broadened by the Congress, in recognition of the need 
to meet grave emergency conditions with authority ample 
enough to deal successfully with them. 

Indeed, since 1941 section 5(b) has conferred authority 
on the President to define “any or all” of the terms used in 
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the statute itself. 12 U.S.C. 95a (3). It is evident that Congress 
intended by such an extraordinary grant of authority to allow 
the President great flexibility in using the emergency au- 
thority of section 5(b) to deal with the varied and complex 
financial transactions encompassed by this section. As the 
Supreme Court stated, in construing an earlier version of this 
provision, which empowered the President to define only 
the term “banking institution”: “The power in peace and in 
war must be given generous scope to accomplish its purpose.” 
Propper v. Clark, 387 U.S. 472, 481 (1949).? 


II 


Precedents for the Exercise of Executive Authority 
Under Section 5(b) 


Section 5(b) has been the statutory foundation for a vari- 
ety of Executive controls of domestic as well as international 
financial transactions. This section, first enacted in the Trad- 
ing with the Enemy Act of 1917, 40 Stat. 415, was originally 
designed to give the President authority to control commerce 
with countries with which the United States was then at 
war. Thus, section 5(b) in its original form gave the Presi- 
dent power to regulate transactions in foreign exchange, 
the export or hoarding of gold, and transfers of credit abroad © 
in any form, but the power expressly did not apply to purely 
domestic transactions. 

In the economic crisis which faced President Franklin 
D. Roosevelt upon taking office in March of 1933, section 
5(b) was extended by the President and the Congress into 
the field of domestic banking transactions, On March 6, 1938, 
as one of his first acts, President Roosevelt proclaimed a bank 
holiday under authority of this statute. Proclamation 2039. 
Congress convened on March 9, and promptly enacted the 
Emergency Banking Act, 48 Stat. 1, in which it “approved 
and confirmed” the actions taken by the President pursuant 
to section 5(b). The Emergency Banking Act also amended 
section 5(b) to authorize the President to regulate “transfers 
of credit between or payments by banking institutions as de- 

2This case rejected a challenge to the President’s definition of “banking 
institutions,’ for purposes of Executive Order 8785, June 14, 1941, 6 F.R. 2897, 


as ‘‘any person holding credits for others as a direct or incidental part of his 
business.”’ 
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fined by the President,” and deleted the exclusion of domestic 
transactions. 

In the following months, President Roosevelt, under au- 
thority of section 5(b), issued a series of Executive orders 
(discussed below in part IV) which prohibited transactions 
in foreign exchange, the removal of gold from the United 
\ States and the export or withdrawal of currency from the 
United States, and which affirmatively required surrender of 
gold holdings to Federal Reserve Banks. On January 30, 
1934, Congress again ratified all actions taken by the Presi- 
dent under section 5(b), c. 6, 48 Stat. 3438, 12 U.S.C. 218. 

The courts sustained the validity of the President’s acts in 
this emergency period. Perry v. United States, 294 U.S. 330, 
356 (19385); Smith v. Witherow, supra; Ruffino v. United 
States, supra. | 

Section 5(b) was also the statutory basis for broad Execu- 
tive actions to freeze the assets of nationals of enemy or 
occupied countries during World War II. A series of Execu- 
tive orders blocked transactions in foreign exchange, trans- 
fers of credit and the export of currency, to the extent such 
transactions related to property owned by enemy or occupied 
countries or their nationals.® 

The vesting provisions of section 5(b) served as the basis 
for the series of Executive orders and regulations issued 
during World War II which effected seizure of enemy assets 
by the Alien Property Custodian. See, e.g., Executive Orders 
9095, Mar. 11, 1942, 7 F.R. 1971; 9747, July 3, 1946, 11 F-R. 
7518, and 9788, July 14, 1946, 11 F.R. 11981. 

In its domestic aspect, the statute was also the basis for 
the system of consumer credit controls in force during World 
War II, part of the postwar period and the Korean War. 
Executive Order 8843, Aug. 9, 1941, 6 F.R. 4035; see also First 
War Powers Act, Dec. 18, 1941, c. 593, 55 Stat. 838, Joint 
Resolution of Aug. 8, 1947, c. 517, 61 Stat. 921, Joint Resolu- 
tion of Aug. 16, 1948, c. 836, 62 Stat. 1291; Defense Produc- 
tion Act, Sept. 8, 1950, c. 982, sec. 601, 64 Stat. 812. 

The Executive authority under section 5(b) has not lapsed 
with the end of the economic crisis of the 1930’s or World 
War II. Executive Order 6260, issued pursuant to section 

3 See, e.g., Executive Orders 8389, Apr. 10, 1940, 5 F.R. 1400; 8405, May 10, 


1940, 5 F.R. 1677; 8446, June 17, 1940, 5 F.R. 2279 and 8484, July 15, 1940, 
5 F.R. 2585. 
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5(b) by President Roosevelt on August 28, 1933, to prohibit 
the holding or export of gold, was expressly confirmed and 
extended by President Dwight D. Eisenhower in 1960 and 
1961, and by President John F. Kennedy in 1962.* Regula- 
tions issued by the Secretary of the Treasury, pursuant to a 
general delegation of Presidential authority under section 
5(b) made in 1942, continue to this date to serve as the basis 
for blocking trade and financial transactions with North 
Korea, Mainland China, Cuba and North Vietnam.° 

Judicial decisions have sustained these current exercises 
of authority under section 5(b). In 1965, the United States 
Court of Appeals for the Ninth Circuit upheld convictions 
for possession of gold in violation of Executive Order 6260. 
Pike v. United States, supra. Executive authority under sec- 
tion 5(b) was also sustained by the United States Court of 
Appeals for the Second Circuit in a 1966 decision which 
held valid the prohibition on transfer outside the United 
States of property owned by Cuban nationals. Sardino v. Fed- 
eral Reserve Bank of New York, supra, 361 F. 2d 106, cert. 
denied 385 U.S. 898 (1966). 


III 
Existence of a National Emergency 


Executive authority under section 5(b) vests “during 
time of war or during any other period of national emergency 
declared by the President.” The statutory prerequisite of a 
declared national emergency existstoday. — 

President Truman declared this national emergency in 
Proclamation 2914 of December 16, 1950, which referred 
to the hostilities in Korea and the world menace of the forces 
of communist aggression. He reaffirmed the existence of this 
national emergency in 1952, when he proclaimed the termina- 
tion of the national emergency that had been declared by 
President Roosevelt in relation to the menace of Axis aggres- 
sion prior to our entrance into World War II.° Presidents 


“See Executive Orders 10896, Nov. 29, 1960, 25 F.R. 12281 ; 10905, Jan. 14, 
1961, 26 F.R. 321, and 11037, July 20, 1962, 27 F.R. 6967. 

5 See 31 C.F.R. part 500 et seg.; Executive Order 9193, sec. 3, July 6, 1942, 
7 F.R. 5205, and Executive Order 9989, Aug. 20, 1948, 138 F.R. 4891. 

*See Proclamation 2974 of April 28, 1952, 17 F.R. 3813. President Roosevelt 
had declared an “unlimited national emergency” by Proclamation 2487 of 
May 27, 1941, 6 F.R. 2617. 
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Eisenhower and Kennedy each asserted the continuation of 
the national emergency declared in 1950 upon issuing Execu- 
tive orders, referred to above, under authority of section 
5(b). | 

President Lyndon B. Johnson thus acted consistently with 
the determinations of the three preceding Presidents in has- 
ing Executive Order 11387, Jan. 1, 1968, 33 F.R. 47, on “the 
continued existence of the national emergency declared by 
Proclamation 2914 of December 16, 1950,” as well as on “the 
importance of strengthening the balance of payments posi- 
tion of the United States during this national emergency.” 

The history of the exercise of Presidential authority under 
section 5(b) outlined above in part II shows frequent use 
of the authority in connection with economic aspects of emer- 
gencies faced by the United States. These included emergen- 
cles arising out of the threat of armed aggression, as well as 
emergencies which arose out of purely economic conditions. 
Thus, President Roosevelt’s initial exercises of section 5(b) 
power, in 1933-34, and the contemporaneous actions of Con- 
gress in ratifying and broadening the statute, were based 
upon a purely economic crisis. On the other hand, the uses 
of the power in 1940-41 and thereafter have reflected the 
need to control economic conditions arising out of the exigen- 
cies of war or national defense needs, including the strains 
put on the American economy by such circumstances. 

There is thus ample historical precedent for relating cur- 
rent efforts to protect the strength of the American monetary 
system to the emergency faced by the United States for al- 
most two decades as a result of the recurrent threat of com- 
munist aggression in the world. 

There is also judicial precedent. The courts have recognized 
the continuing validity of President Truman’s 1950 declara- 
tion of emergency, as well as the close connection between 
this emergency and the type of economic measures adopted 
under section 5(b). For example, criminal convictions have 
been affirmed within the last several years for violations of 
the prohibition against holding gold that was initiated by 
Executive Order 6260 during the banking emergency of 1933, 
and extended in recent years in light of the current emer- 
gency declared in 1950. See Pike v. United States, supra. Sim- 
ilarly, the 1950 declaration of emergency was accepted by the 
Second Circuit in 1966 as a valid basis for the freezing of 
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Cuban-owned assets in the United States. Sardino v. Federal 
Reserve Bank of New York, supra. 

In the Sardino decision, Judge Henry J. Friendly wrote 
for a unanimous Court of Appeals, 361 F. 2d at 109: 

“While the courts will not review a determination so pe- 
culiarly within the province of the chief executive, there can 
hardly be doubt as to the existence of an emergency today 
when thousands of United States troops are in action and 
many more are in readiness around the globe.” ? 


IV 


Relation of the Precedents to the Foreign Direct 
Investment Program 


The prior Executive orders under section 5(b) which most 
clearly illustrate the authority for the Foreign Direct In- 
vestment Program are those prohibiting the holding of gold 
and regulating transactions in foreign exchange. A series of 
these orders was issued by President Roosevelt in 1933-34: 

Executive Order 6073 of March 10, 1933, prohibited the 
export or removal of gold from the United States, except 
as authorized by the Secretary of the Treasury, and banks 
were prohibited from making transfers of foreign exchange 
except in connection with certain described transactions. 

Executive Order 6102 of April 5, 1933, generally required 
holders of gold coin, gold bullion, and gold certificates to 
surrender their holdings to Federal Reserve Banks. 

Executive Order 6111 of April 20, 1933, authorized the 
Secretary of the Treasury to regulate transactions in foreign 
exchange and the export or withdrawal of currency from 
the United States. 

Executive Order 6260 of August 28, 1933, was issued to 
supplant Executive Orders 6102 and 6111. This order pro- 
hibited the holding or export of gold, except under license 
issued by the Secretary of the Treasury, and authorized the 
the Secretary to regulate or prohibit transactions in foreign 


7™The soundness of Judge Friendly’s ruling that the 1950 declaration has 
continued viability for establishing the existence of a present national emer- 
gency is illustrated by the continued existence of the emergency even with 
respect to Korea itself. This is shown by the fact that the United States has 
maintained significant military forces in Korea continuously since the time 
of President Truman’s declaration, and is graphically underscored by the 
serious occurrences of the last fortnight in that area. 
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exchange. As noted above, Executive Order 6260 has been 
confirmed and amended by Presidents Eisenhower and Ken- 
nedy within recent years, and continues to be effective today. 
See 31 C.F.R. Part 54. 

Executive Order 6560 of January 15, 1934, authorized the 
Secretary of the Treasury to regulate transactions in foreign 
exchange, transfers of credit from American to foreign banks 
and export of currency or silver coin. This order also is 
still effective today. See 31 C.F.R. Parts 127-128. 

The authority exercised by President Johnson in Execu- 
tive Order 11387 parallels that exercised in the orders cited 
above to prohibit the export of gold and regulate transac- 
tions in foreign exchange. Dollars invested outside the United 
States constitute potential obligations against the gold re- 
serves of the United States. A continued substantial excess 
of dollar outflows over dollar inflows could undermine the 
value of the dollar in international commerce and threaten 
the world’s monetary system, which depends upon a stable 
dollar. The Foreign Direct Investment Program, in seeking 
to control the flow of investment dollars out of the United 
States, as well as the return flow of earnings on foreign in- 
vestments and short-term financial assets held abroad by 
American investors, proceeds on the same basis as these 
earlier orders controlling the outflow of gold and capital in 
other contexts. 

Insofar as the power of the President to impose the affirma- 
tive requirements for repatriation of earnings and short-term 
deposits is concerned, the Program also finds precedent in 
past exercises of authority under section 5(b). In 1933, in 
two of the Executive orders listed above, President Roose- 
velt required all persons to deliver to Federal Reserve Banks 
the gold coin, gold bullion and gold certificates held by them. 
Executive Order 6102, superseded by Executive Order 6260. 
Similarly, two of the orders of Presidents Eisenhower and 
Kennedy amending Executive Order 6260 required Ameri- 
cans to dispose of gold and certain securities then lawfully 
held by them in foreign countries. Executive Orders 10905, 
11037. 

The power to impose such affirmative requirements in the 
present Program is plain on the face of the statute, particu- 
larly in the phrase author-zing the President to “direct and 
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compel” the movement of property owned by persons sub- 
ject to United States jurisdiction in which there is a foreign 
interest. See page 3 above. 

In conclusion, then, I am confident that establishment of 
the Foreign Direct Investment Program is a valid exercise 
of the authority conferred on the President by section 5(b). 


Sincerely, 
RAMSEY CLARK. 


HXEMPTION OF RESIDENT ALIENS FROM MILITARY SHDRV- 
ICE PURSUANT TO TREATINS—BAR TO ELIGIBILITY FOR 
CITIZHNSHIP 


The United States must honor certain treaties which include provisions 
creating an obligation of the United States to exempt foreign na- 
tionals residing here from military service. 

Certain language written into the selective service law in 1951 
(June 19, 1951, c. 144, 65 Stat. 75, 83), does not prohibit the exemp- 
tion under such treaties of aliens admitted for permanent 
residence. 

An alien who applies for and is granted such exemption will be 
subject to the bar against eligibility for citizenship imposed by 
section 315 of the Immigration and Nationality Act (June 27, 1952, 
c. 477, 66 Stat. 163, 242; 8 U.S.C. 1426). 


Aprin 1, 1968. 
Tue Secretary or Srare. 

My pear Mr. Secretary: This is in response to Acting 
Secretary Nicholas deB. Katzenbach’s letter of December 14, 
1967, requesting my opinion as to whether the United States 
is in a position to honor certain treaties which include pro- 
visions creating an obligation of the United States to exempt 
foreign nationals residing here from military service. The 
question is whether language written into the selective serv- 
ice law in 1951 (June 19, 1951, c. 144, 65 Stat. 75) prohibits 
exemption under the treaties of aliens admitted for perma- 
nent residence. For the reasons stated below, I am of the 
opinion that the treaties must be honored. 

It is my understanding that the United States is a party 
to sixteen such treaties. These are principally Treaties of 
Friendship, Commerce and Navigation, which contain im- 
portant guarantees relating to commercial activity. Some of 
the treaties make provision for the reciprocal exemption of 
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resident aliens from military service directly;' others pro- 
vide for the wartime conscription of nationals of one country 
who reside in the other country and who have declared their 
intention to become its nationals.? According to the Acting 
Secretary’s letter, the latter group of treaties has been con- 
strued as granting reciprocal exemption from military service 
except after a declaration of war. 

Five of these treaties were concluded during the nineteenth 
century. Of the remainder, all except those with China, 
Ireland and Italy came into force prior to the Second World 
War. No treaty granting such exemption from military 
service has been concluded since 1950. It 1s indicated that 
the Department of State does not intend to include such 
provisions in future treaties. 

In considering the question presented, I have examined 
a memorandum of your Legal Adviser which supports the 
position that the treaties are still effective and a memorandum 
of the Director of Selective Service which expresses a contrary 
view. At the outset, it will be useful to review the recent 
development of the law as it applies to resident aliens claim- 
ing exemption under the treaties. 


I 


The Selective Service Act of 1948, section 4(a) (June 24, 
1948, c. 625, 62 Stat. 604, 605-606) , rendered liable for service 
resident aliens who were not otherwise exempt. Any such 
alien could obtain exemption from service upon application, 


1#.g., Convention of Friendship, Reciprocal Establishments, Commerce, etc. 
with Swiss Confederation, November 25, 1850, effective November 9, 1855, 11 
Stat. 587, 589, art II: 

“The citizens of one of the two countries, residing or established in the 
other, shall be free from personal military service; but they shall be liable to 
the pecuniary or material contributions which may be required, by way of 
compensation, from citizens of the country where they reside, who are exempt 
from the said service.”’ 

Similar provisions are found in treaties with Argentina, China, Costa Rica, 
Ireland, Italy, Paraguay, Spain, Thailand and Yugoslavia. 

®&F.g., Treaty of Friendship, Commerce and Consular Rights with Austria, 
June 19, 1928, effective May 28, 1931, 47 Stat. 1876, 1880, art. VI: 

‘In the event of war between either High Contracting Party and a third 
State, such Party may draft for compulsory military service nationals of the 
other having a permanent residence within its territories and who have 
formally, according to its laws, declared an intention to adopt its nationality 
by naturalization, unless such individuals depart from the territories of said 
belligerent Party within sixty days after a declaration of war.” 

Similar provisions are found in treaties with Hstonia, Honduras, Latvia, 
Liberia and Norway. 
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but applying for exemption barred the alien from eligibility 
for United States citizenship. 

Treaty aliens received somewhat different treatment. A 
resident treaty alien who had not made a declaration of 
intention to become an American citizen could be exempted 
from service without personally filing an application for 
relief, and could thus receive an exemption without being 
barred from citizenship under section 4(a).° It appears to 
have been assumed at that time that the source of this treat- 
ment was section 6(a) of the act, which authorized the 
President to exempt from registration and military service, 
or from service alone, categories specified by him of resident 
aliens who had not declared their intention to become citizens 
of the United States. 

In 1951 Congress amended the Selective Service Act so 
that section 4(a) no longer provided a procedure for the 
exemption of resident aliens. Section 6(a) continued to 
provide that the President could specify categories of non- 
citizens to be relieved from registration and service, but an 
amendment added the qualification “that aliens admitted 
for permanent residence in the United States shall not be 
so exempted.” (65 Stat. 75, 83) 

The legislative history of the amendments shows that at 
no point did Congress discuss the effect of the amendments on 
the treaties; in fact, it did not mention the treaties at all.‘ 


®In this procedure the treaty country submitted the request for exemption 
to the Department of State for approval. B.0. 9992, August 28, 1948, sec. 
622.18(b), 18 F.R. 50338, 5035; 1 Gordon & Rosenfield, Immigration Law and 
Procedure, sec. 2.49a (1967 ed.). 

4A summary in the House Committee Report of the pre-1951 law as it ap- 
plied to aliens omits mention of the treaties. H. Rept. 271, 82d Cong., 1st 
sess., 17 (1951). The Conference Report states a general intent to treat resident 
aliens in the same way as citizens, but makes no reference to the treaties. H. 
Rept. 535, 82d Cong., 1st sess., 19 (1951). 

It has been suggested that the amendment to section 6(a) was designed to 
eliminate the exemption for treaty aliens since they were the only category 
that had been specified by the President which included resident aliens. How- 
ever, other categories which included resident aliens had been exempted under 
section 6(a) in the 1948 regulations. Thus, the exemptions for certain em- 
ployees of foreign governments and of international organizations, and for 
members of their families, were available to resident aliens who had not 
declared an intention to become citizens. Following the 1951 amendment of the 
act, the regulations were amended to limit these exemptions to aliens who 
had not been admitted to the United States for permanent residence. Compare 
H.O. 9992, sec. 611.11(a), 138 F.R. 50383 (1948), with B.0. 10292, sec. 
1611.2(b), 16 F.R. 9848, 9846. 
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Contemporaneous consideration of the effect of these 
amendments was given by the Executive promptly there- 
after, in the form of an Executive order amending the 
Selective Service Regulations, which provided for the 
exemption of all treaty aliens. E.O. 10292, September 25, 
1951, sec. 1622.42(c), 16 F.R. 9843, 9852. Exemption was 
still permitted under the treaties without the filing by the 
alien of the application required of other classes of aliens 
under section 4(a), so that treaty aliens could avoid debar- 
ment from eligibility for citizenship. Jn re Naturalization of 
Healy, 183 F. Supp. 651, 652 (N.D. Calif. 1960). 

The Immigration and Nationality Act of 1952 (June 27, 
1952, c. 477, sec. 315, 66 Stat. 163, 242; 8 U.S.C. 1426) made 
any alien who applied for and received exemption from 
military service permanently ineligible for citizenship.’ In 
April 1953, the Selective Service System issued instructions 
that thereafter every alien desiring exemption under a treaty 
was required to file an application for relief and to acknow]- 
edge that he would thus be barred from eligibility for citi- 
zenship under the 1952 act.® 
In 1954 and 1955, in a number of immigration and natur- 
alization cases, as well as criminal cases under the draft law, 
the Department of Justice took the position that after 1951 
the exemption for resident treaty aliens was no longer 
authorized.’ In some of these cases, decided in 1954, the courts 
accepted this position.® In 1955 a different court took the view 
that a basis for exemption under the treaties could be found 
in the selective service law.® Nevertheless, in response to 


5‘‘# * * any alien who applies or has applied for exemption or discharge 
from training or service * * * on the ground that he is an alien, and is or 
was relieved or discharged from such training or service on such ground, shall 
be permanently ineligible to become a citizen of the United States.” 

6In re Naturalization of Healy, supra, 183 ¥. Supp. at 652; 1 Gordon & 
Rosenfield, Immigration Law and Procedure, sec. 2.49a (1967 ed.). 

7In the immigration and naturalization cases, resident aliens who had 
received exemptions from military service sought to avoid the consequences 
of the exemption—ineligibility for citizenship and exclusion from the United 
States (8 U.S.C. 1182(a) (22), 1426)—by claiming that the exemptions were 
void since there had been no legal basis for granting them after 1951. The 
Government conceded that the exemption was not authorized but argued 
successfully that the de facto granting of relief acted as a bar under section 
315 of the Immigration and Nationality Act. See note 5, supra. 

8 United States v. Rumsa, 212 F. 2d 927 (C.A. 7, 1954), cert. denied, 348 U.S. 
838 (1954) ; United States v. Gredzens, 125 F. Supp. 867 (D. Minn. 1954) ; 
United States ex rel. Rosio v. Shaugnessy, 134 F. Supp. 217 (8.D.N.Y. 1954). 

® Schenkel v. Landon, 133 F. Supp. 305 (D. Mass. 1955). 
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the opinions stating that the treaties had been superseded, an 
Executive order was issued on February 15, 1956, which 
eliminated the exemption that had been afforded to resident 
treaty aliens by the 1951 regulations (E.O. 10659, 21 FR. 
1079, 1082). 

In immigration and naturalization cases involving the 
treaties since 1956 the decisions have been divided.?° In 1963 
the Department of Justice took the position, in a brief filed 
with the Supreme Court, that the exemption under the treat- 
ies was not affected by the 1951 amendments to the statute." 

At the instance of the Department of State bills were intro- 
duced in Congress in 1962 and 1963 which were designed to 
clarify the right of the United States to honor its obligations 
under the treaties (H.R. 12036, 108 Cong. Rec. 9830; H.R. 
6440, 109 Cong. Rec. 8977). No action was taken on either 
bill.2? 

It does not appear that any consideration was given to this 
problem at the time that Congress adopted the Military 
Selective Service Act of 1967, June 30, 1967, Public Law 
90-40, 81 Stat. 100. The pertinent statutory language has not 
been changed since the 1951 amendments were enacted. 


Il 


Since differing views have been expressed on this question 
by the courts and because it is important that this Nation 


10 Ungo v. Beechie, 311 F. 2d 905 (C.A. 9, 1963), cert. denied, 373 U.S. 911 
(1968), said the treaties had not been superseded. But see Petition for Na- 
turalization of Rego, 289 F. 2d 174, 177 (C.A. 8, 1961), reversing 185 F. Supp. 
16 (D.N.J. 1960). ; 

11 Brief in opposition to petition for certiorari, Ungo v. Beechie, supra, Octo- 
ber Term, 1962, No. 951, pp. 7-10. 

122 At about this time, the Selective Service System instituted an informal 
practice permitting a resident treaty alien to be relieved from induction. This 
practice has continued to date. Under the current procedure an alien applying 
for exemption is required to sign a form in which he acknowledges that “I 
have read and understand the provisions of” section 315 of the Immigration 
and Nationality Act. Compare p. 4, supra. 

Such relief from service has not been extended, however, to treaty aliens 
who are physicians. Alien medical specialists are liable to the doctor draft, 
under a 1967 amendment to the selective service law, even if they come to 
this country after attaining the age of 26 (81 Stat. 102). The Director of 
Selective ‘Service acknowledges that if treaty aliens generally are entitled 
to be exempted from military service as a matter of law, then those who are 
medical specialists likewise are entitled to be exempted. I agree that the legal 
position of these medical specialists is the same, for the purposes of exemption 
and consequent bar to citizenship discussed in this opinion, as that of younger 
resident treaty aliens affected by the military draft. 
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honor treaty obligations that remain in force, my opinion 
has now been sought on the relationship of the treaties to 
the selectice service law.*® 

At the outset it should be noted that the treaties should not 
be deemed to have been abrogated or modified by statute 
unless the purpose of Congress to do so has been clearly ex- 
pressed. Cook v. United States, 288 U.S. 102, 120 (1933). 
In determining the intent of Congress in the 1951 amend- 
ments, it is entirely appropriate to give weight to the fact that 
Congress did not refer to the treaties at all in the extensive 
legislative history of these amendments. /bid. Repeals by im- 
plication are not favored by the law. Johnson v. Browne, 205 
U.S. 3809, 321 (1907). The rule is well established that effect 
must be given to both the treaties and the statute if by any 
reasonable interpretation that can be done. United States v. 
Lee Yen Tai, 185 U.S. 218, 221-22 (1902). 

The courts which have said that the treaties were super- 
seded have either said or assumed that the exemption from 
service of resident aliens under the treaties was directly for- 
bidden by section 6(a).'* However, as noted above, other 
courts have reached the opposite conclusion. Thus, the opin- 
ion in Schenkel v. Landon, 133 F. Supp. 305 (D. Mass. 1955), 
considered the problem at length and came to the conclusion 
that section 6(a) was not inconsistent with the treaties. 

The most recent judicial decision on this question, Ungo v. 
Beechie, 311 F. 2d 905 (C.A. 9, 1968), cert. denied, 373 U.S. 
911 (1963), also finds no inconsistency. The decision con- 
sidered the doctrine that repeals by implication are not fa- 
vored by the law, and concluded that section 6(a) did not 
necessarily conflict with an earlier treaty between the United 
States and El Salvador (treaty of February 22, 1926, 46 
Stat. 2817) .1 


4%3The Department of State formerly expressed the view that sec. 6(a) 
prohibited the exemption of resident aliens pursuant to treaty, while seeking 
legislation to change this result. Z.g., letter to the Vice President transmitting 
proposed legislation, March 15, 1963. This does not, of course, preclude a later 
change in interpretation. United States v. Philadelphia National Bank, $74 
U.S, 321, 848-49 (1968). 

4 United States v. Rumsad, 212 F.2d 927, 982 (C.A. 7, 1954), cert. denied, 
348 U.S. 888 (1954) ; Petition for Naturalization of Rego, 289 F.2d 174, 177 
(C.A. 3, 1961) ; United States v. Gredzena, 125 BF. Supp. 867 (D. Minn. 1954). 

1% The recent decision of the Ninth Circuit in Lapenieks v. I.€N.8., 389 F.2d 
343 (C.A. 9, 1968) raises different issues. In that case a resident treaty alien 
had received an exemption in 1952 pursuant to a treaty, and in 1953 was 
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I have concluded that Ungo suggests the sounder construc- 
tion of section 6(a). The 1951 amendment to that section is 
not a freestanding provision barring exemption to all 
resident aliens. It is, if read in context, a limitation only on 
a special statutory grant of power conferred on the President 
and therefore does not conflict with the treaties. Section 6(a) 
since 1951 has read in pertinent part: “* * * persons in other 
categories to be specified by the President who are not 
citizens of the United States, shall not be required to be 
registered under section 3 and shall be relieved from liability 
for training and service under section 4, except that aliens 
admitted for permanent residence in the United States shall 
not be so exempted.” 50 U.S.C. App. 456(a); 81 Stat. 101. 
This section gives the President power to create exemptions 
for aliens not exempt under any other law, except of course 
that exemptions for resident aliens cannot be so created. 
The language does not say that resident aliens shall not be 
exempted under any provision of law (such as a treaty), but 
only that they shall not be exempted pursuant to section 6(a). 
Similarly, the power specifically given to the President in 
section 4(a), to grant applications for exemption from 
service for aliens other than those admitted for permanent 
residence, does not forbid the exemption of resident aliens 
under some other authority. | 

The Department of State has said that the treaty provisions 
may be viewed as self-executing, so that under the treaties 
the Executive has both the power and the obligation to exempt 
resident aliens from military service. Having been duly rati- 
fied with the advice and consent of the Senate, and not having 
been set aside by subsequent legislation, the treaty provisions 
represent an independent source of law as fully as if they 
were separate sections of the Military Selective Service Act 
of 1967 itself. I conclude that the treaties in question, as part 


required to sign an acknowledgment that he would thus be barred from citi- 
zenship. When the regulations were amended in 1956 to eliminate the exemp- 
tion for treaty aliens (see p. 4, supra) he was reclassified and summoned to 
service, but was not inducted because he was found physically unfit. The only 
question presented on these facts was whether he was “relieved” from military 
service within the meaning of section 315 of the Immigration and Nationality 
Act (see note 5, supra)so that be was barred from citizenship. The court did not 
discuss the effect of the 1951 amendments to the selective service law on the 
treaties. 
1% The treaty is no longer in effect, having been abrogated in 1958. 
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of the “supreme Law of the Land” under the Constitution, 
must be honored by the United States as they apply to 
resident aliens. 

The foregoing conclusion means that the treaty rights 
of resident aliens will be recognized. However, since the 
treaties confer an exemption from service but not from 
registration, resident aliens must register and apply for relief 
under the treaties. Cf. Moser v. United States, 341 U.S. 41, 
45-46 (1951). A treaty alien who applies for and is granted 
such relief will be subject to the bar against eligibility for 
citizenship imposed by section 315 of the Immigration and 
Nationality Act.” A related consequence is that, as an alien 
ineligible for citizenship, he will thereafter be excludable 
should he leave the United States and attempt to return as 
an immigrant.’* But these are consequences he voluntarily 
assumes in electing to secure relief from military service and 
forego eligibility for citizenship. The treaty alien has the 
“choice of exemption and no citizenship, or no exemption and 
citizenship.” Moser v. United States, supra, 341 U.S. at 46. 

Sincerely, 

RAMSEY CLARK. 


17 Imposition of such a condition on the grant of relief from service is not 
inconsistent with our treaty obligations. Moser v. United States, supra. 

The effect of sec. 315 has been held to be premised on “a knowing and inten- 
tional waiver’’ of the right to citizenship by an alien who procures exemption 
from military service. Bachmann v. United States, 327 F.2d 415 (C.A. 9, 
1964) ; Matter of R.Z.,9 I. & N. Dec. 740 (A.G. 1962). In this connection, I 
understand the Department of State has suggested that treaty aliens could 
make application for relief through their respective embassies to the De- 
partment of State, which would forward such applications to the Selective 
Service System. Such a procedure appears to be an appropriate technique for 
determining eligibility to invoke treaty rights. In any such procedure, however, | 
there must be a definite application for relief, signed by the alien, in which 
he acknowledges that he understands the consequence of a permanent citizen- 
ship bar under section 315. (The procedure in this regard, reflecting the 
requirements of that section of the Immigration and Nationality Act, is to be 
contrasted with the procedure utilized with respect to treaty aliens prior to 
enactment of that act in 1952. See note 12, supra.) 

18 Immigration and Nationality Act, sec. 212(a) (22), 66 Stat. 184, 8 U.S.C. 
1182(a) (22) ; the possibility of relief from such exclusion is limited, sec. 
212(c) of the act, 8 U.S.C. 1182(c). 


MEMBER OF CONGRESS—APPOINTMENT TO CIVIL OFFICE 
PRIOR TO PAY INCREASE 


Article I, section 6, clause 2 of the Constitution does not prohibit the 
appointment of a legislator to an office when at the time of appoint- 
ment it is possible but not certain that a proposed salary increase 
for that office may receive final approval at a future date. 


JANUARY 3, 1969. 
- Hon. Mervin R. Latp 


House of Representatives. 


Dear Mr. Larrp: In your capacity as Secretary of Defense- 
designate, you have requested my advice as to whether 
commencing your term as a Member of the House of Repre- 
sentatives for the 91st Congress would preclude your appoint- 
ment as Secretary of Defense in accordance with the 
announced intention of the President-elect to nominate you 
for that position. The question arises in view of the possibility 
that the salary payable to the Secretary of Defense may be 
increased early in this session of the 91st Congress pursuant 
to section 225 of the Federal Salary Act of 1967, P.L. 90-206, 
81 Stat. 642. 

I have seen the memorandum which you received from 
the Comptroller General and agree with the result reached 
by him. The pertinent provision of the Constitution is 
Article I, section 6, clause 2, which provides: 

“No Senator or Representative shal/, during the Time for 
which he was elected, be appointed to any civil Office under 
the Authority of the United States, which shall have been 
created, or the Emoluments whereof shall have been encreased 
during such time; * * *.” [Italics added.] 

The constitutional language prohibits the appointment of 
a legislator to an office the compensation of which “shall have 
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been” increased prior to the making of such appointment. 
The ban clearly does not apply to an increase in compensation 
which is proposed subsequent to the appointment. In my view 
it is also inapplicable where, as here, it is possible but not 
certain at the time of the appointment that a proposed salary 
increase for the appointee may receive final approval at a 
future date. 

Under the statutory plan, section 225 of the Federal Salary 
Act of 1967 authorizes the President to include in his Budget 
message for fiscal 1970 his recommendations, if any, with 
respect to a salary increase for various Federal officials, 
including Cabinet members. Since the Budget by law must 
be transmitted within the first fifteen days of each regular 
session of Congress, 31 U.S.C. 11(a), ze., by January 17, 
1969, President Lyndon B. Johnson will have made any such 
recommendations prior to your actual appointment as Secre- 
tary of Defense following the inauguration of President- 
elect Richard M. Nixon. Such salary recommendations are to 
become effective, under section 225 (i) (1), no earlier than “the 
beginning of the first pay period which begins after the thir- 
tieth day following the transmittal of such recommendations 
in the budget,” unless such recommendations are disapproved 
by Congress prior to the beginning of such first pay period. If 
there is an increase, it will take effect for Cabinet members, 
who are paid monthly, on March 1, 1969. Accordingly, it will 
be uncertain whether there will be any increase in Cabinet 
salaries until March 1, or such earlier date as Congress may 
take definitive action manifesting that it will not disapprove 
such increase. 

It is my view that, notwithstanding submission of any 
salary increase recommendations in the Budget message, the 
salaries in question will not “have been increased” within 
the meaning of the constitutional prohibition so long as 
Congress may still exercise its power of disapproval. Assum- 
ing that you are, in the normal practice at the beginning of 
a new administration, nominated, confirmed, and appointed 
as Secretary of Defense within a few days following the 
inauguration, z.¢., during the period in which it remains 
uncertain whether Congress may disapprove the Presidentia] 
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salary recommendations, I believe your appointment will not 
be precluded by this constitutional clause. 

The memorandum of the Comptroller General refers to 
an opinion of Attorney General Benjamin H. Brewster ren- 
dered on May 26, 1882 (17 Op. A.G. 365). I do not consider 
that opinion applicable to the situation here involved. It 
refers to the part of Article I, section 6, clause 2 which pro- 
hibits appointment to an office created during the current 
congressional term of the designee. In that case the office 
necessarily “shall have been created” prior to the appoint- 
ment. Here your appointment will be to an office whose com- 
pensation may be increased after the appointment. In view 
of that crucial factual difference, Attorney General Brew- 
ster’s opinion has no bearing on your situation. 

Sincerely, 
RAMSEY CLARK. 


BOARDS OF CONTRACT APPEALS DECISIONS—REVIEW BY 
GENERAL ACCOUNTING OFFICE AND CONTRACTING 
AGENCIES 


The General Accounting Office (GAO) does not have authority to 
remand a claim decided by an executive contract appeals board for 
factfinding by the executive agency, either under 31 U.S.C. 71 or 31 
U.S.C. 74. 


Comity does not require an executive agency to accord the same pro- 
cedural effect to a GAO opinion as it does to a court decision re- 
questing further factfinding with respect to a claim subject to a 
mandatory contractual disputes procedure and ultimately open to 
judicial review. 


GAO review of contract appeals board decisions in favor of the Gov- 
ernment is not a necessary corollary of GAO’s power to disallow 
board decisions against the Government in the course of GAO’s 
audit and account settlement authority. In the latter case, but not 
in the former, GAO disallowance can lead to judicial review of the 
board decision. 


A contracting agency, acting through the Department of Justice, is 
able on its own initiative to obtain, and has the responsibility in 
appropriate cases to seek, judicial review of contract appeals board 
decisions adverse to the Government. 


JANUARY 16, 1969. 
THE SECRETARY OF THE AiR ForcE. 

My pear Mr. Secretary: You have sought my opinion as 
to whether you are required to comply with a request of the 
General Accounting Office (GAQ) that a disputed contract 
claim be remanded to the Armed Services Board of Contract 
Appeals (the Board) for further proceedings in accordance 
with GAO’s opinion on the merits of the Board’s decision. 
For the reasons set forth below, I conclude that you are not 
required to comply with GAO’s request. 

The matter arises out of a claim by Southside Plumbing 
Co., Inc. (Southside), for extra compensation for certain 
work it performed under a contract with the Air Force, but 
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which the Board found was within the scope of the contract 
specifications and hence covered by the basic contract price. 
The question on which you seek my opinion does not concern 
the merits of Southside’s claim or the validity of the Board’s 
decision. It does, however, raise fundamental issues as to 
the legal relationship between GAO and executive branch 
agencies in the resolution of disputes arising under Govern- 
ment procurement contracts. I therefore consider the ques- 
tion appropriate for an opinion of the Attorney General. See, 
€.g., 33 Op. A.G. 383 (1922). 

The Southside contract contained the standard disputes 
clause prescribed by the Armed Services Procurement Regu- 
lation, the full text of which is set forth in the margin.’ It 
requires that in the event of a dispute arising under the con- 
tract, the contractor may request a decision by the contracting 
officer, whose decision is final unless appealed within 30 
days to the department head or his duly authorized rep- 
resentative. That representative is the Board.? The Board’s 
decision is declared to be final and conclusive subject to 
limited exceptions. On questions of fact it is not final if 
“fraudulent, or capricious, or arbitrary, or so grossly erron- 


“DISPUTES (a) Except as otherwise provided in this contract, 
any dispute concerning a question of fact arising under this contract 
which is not disposed of by agreement shall be decided by the Con- 
tracting Officer, who shall reduce his decision to writing and mail or 
otherwise furnish a copy thereof to the Contractor. The decision of 
the Contracting Officer shall be final and conclusive unless, within 
30 days from the date of receipt of such copy, the Contractor mails or 
otherwise furnishes to the Contracting Officer a written appeal ad- 
dressed to the head of the department. The decision of the head of the 
department or his duly authorized representative for the determi- 
nation of such appeals shall be final and conclusive unless determined 
by a court of competent jurisdiction to have been fraudulent, or 
capricious, or arbitrary, or so grossly erroneous as necessarily to imply 
bad faith, or not supported by substantial evidence. In connection with 
any appeal proceeding under this clause, the Contractor shall be 
afforded an opportunity to be heard and to offer evidence in support 
of its appeal. Pending final decision of a dispute hereunder, the Con- 
tractor shall proceed diligently with the performance of the contract 
and in accordance with the Contracting Officer’s decision. 

“(b) This ’Disputes’ clause does not preclude consideration of law 
questions in connection with decisions provided for in paragraph (a) 
above: Provided, That nothing in this contract shall be construed as 
making final the decision of any administrative official, representative, 
or board on a question of law.” See 32 CFR 7.1038-12 (Jan. 1958). 

7 See 32 CFR 30.1 


42 Op. A.G. Secretary of the Air Force 387 


eous as necessarily to imply bad faith, or not supported by 
substantial evidence.” On questions of law no finality attaches 
to the Board’s decision. 

In the instant case the contracting officer decided that the 
disputed work was called for by the contract. Southside per- 
formed this work at the contracting officer’s direction, as the 
contract required, and appealed his decision to the Board. 
The Board denied the claim for extra compensation. Instead 
of bringing suit in the Court of Claims, as it had a right to 
do, Southside then submitted its claim to GAO. 

Some 20 months later, the Assistant Comptroller General, 
without having solicited briefs or arguments from the Air 
Force, issued the opinion of GAO reviewing the Board’s de- 
cision in its entirety. GAO accepted the decision on ques- 
tions of fact, but reached a contrary conclusion as to the 
scope of the work required by the contract, which it charac- 
terized as a question of law. 


I 


I have been furnished with a memorandum of law by GAO 
asserting its authority to review contract appeals board de- 
cisions on contract claims, and to settle such claims on the 
basis of its own determination of questions that would be 
open to a court in reviewing board decisions. That memoran- 
dum cites two basic statutory sources for the authority which 
GAO asserts. The first is 31 U.S.C. 71, which provides: 

“All claims and demands whatever by the Government of 
the United States or against it, and all accounts whatever 
in which the Government of the United States is concerned, 
either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office.” 4 

The second is set forth in 31 U.S.C. 74, which provides: 

“Balances certified by the General Accounting Office, upon 
the settlement of public accounts, shall be final and conclusive 
upon the Executive Branch of the Government * * *. 

“Disbursing officers, or the head of any executive depart- 
ment, or other establishment not under any of the executive 
departments, may apply for and the Comptroller General 
shall render his decision upon any question involving a pay- 
ment to be made by them or under them, which decision, 


? B-156192, December 8, 1966. 
‘ Act of June 10, 1921, c. 18, sec. 305, 42 Stat. 24. 
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when rendered, shall govern the General Accounting Office 
in passing upon the account containing said disbursement.” ® 

In essence, section 71 authorizes settlement and adjust- 
ment of claims and accounts “in the General Accounting Of- 
fice.” Section 74 deals with the finality of balances certified 
by GAO upon settlement of public accounts, and also author- 
izes executive officials to request the Comptroller General for 
rulings in advance of the settlement of their accounts. 

The question whether you are required to comply with 
GAO’s request to remand Southside’s claim to the Board, 
however, appears to me to be considerably more limited than 
an exploration of the scope of these sections. GAO treated 
Southside’s request that GAO review the Board decision 
primarily as invoking GAO’s authority to settle and adjust 
claims under section 71. Nothing in that section, however, or 
in section 74, provides for remanding a claim to an executive 
agency for factfinding. Nor does any other statute authorize 
such a remand. 

Accordingly, I conclude that you are not legally required 
to return Southside’s claim to the Board for further pro- 
ceedings in accordance with GAO’s opinion. 

GAO itself appears to recognize that you have. no legal 
obligation to take such action. Its communication to the Air 
Force is in the form of a request, not a direction. GAO’s 
opinion cites as precedent for this procedure two court de- 
cisions which held that proceedings in the Court of Claims 
should be suspended to provide an opportunity for a board of 
contract appeals to resolve factual issues in the first instance, 
but without deciding whether the Court of Claims itself had 
power to direct that the agency take such action. United 
States v. Anthony Grace & Sons, Inc., 384 U.S. 424, 4380 
(1966) ; Robertson Electric Co., Inc. v. United States, 176 
Ct. Cl. 1287 (1966). 

Thus, the question remains whether you should ee 
with GAO’s request as a matter of comity, as would be ap- 
propriate pursuant to the cited cases in the event of a sus- 
pension of court proceedings to enable the facts to be found 
by a board in the first instance. I believe you should not do so. 


* Act of July 31, 1894, c. 174, sec. 8, 28 Stat. 207; act of June 10, 
1921, c. 18, sec. 304, 42 Stat. 24. Similarly, 31 U.S.C. 82d, act of Dec. 29, 
1941, c. 641, sec. 3, 55 Stat. 876, authorizes certifying officers or em- 
ployees to apply for advance decisions by the Comptroller General. 
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There is a significant difference between GAO’s opinion 
and a court ruling invalidating a board decision. A remand 
procedure is appropriate in response to a court ruling of 
invalidity because the court ultimately has power to give a 
final judgment, binding on both parties, that will terminate 
the dispute. But there is nothing in the statutes cited in 
GAO’s memorandum, or in any other law of which I am 
aware, which gives such effect to decisions of GAO. Rather, 
the history of Government contract disputes settlement re- 
veals a clear shift of final decision-making power from the 
accounting officers to the courts. 

Originally, all such claims were committed to the dis- 
cretion of the Comptroller of the Treasury.* Beginning in 
1863, however, legislation was enacted making available an 
effective court remedy for Government contract claims.’ The 
effect of this change was for the Government to step down 
from its sovereign role and submit to the same legal and 
judicial processes which determine the contract rights and 
obligations of private citizens.® 

This major change has been followed, in recent years, by 
the development of an elaborate system for the resolution of 
contract disputes within the contracting agencies through 
adversary proceedings which are subject to judicial review. 

GAO must be credited with having played a leading role 
in assuring the effectiveness of that judicial review through 
the Wunderlich Act of 1954, (May 11, 1954, c. 199, 68 Stat. 
81, 41 U.S.C. 321-3822). As enacted, however, the statute did 
not take the form initially proposed by GAO, which would 
have expressly conferred upon GAO the authority to invalli- 
date disputes clause decisions. 

The act, whose terms have been embodied in the contract- 
ural disputes clause now in use (see note 1, supra), provides 
that such decisions are not final on questions of fact if fraudu- 


“See act of March 8, 1817, c. 45, sec. 2, 8 Stat. 366. Its provisions 
have survived, unchanged in substance, in 31 U.S.C. 71. See also Ren- 
ick, The Comptrollers and the Courts, 5 Pol. Sci. Q. 214 (1890). 

7 Act of March 3, 1863, c. 92, 12 Stat. 765, as amended by act of 
March 17, 1866, c. 19, sec. 1, 14 Stat. 9; March 3, 1887, c. 359, 24 Stat. 
505 (the Tucker Act). The present statutory provisions are 28 U.S.C. 
1346, 1491. 

®§ See Glidden Company v. Zdanok, 370 U.S. 580, 550-551, 573 (1962). 
See also H. Rept. 1380, 83d Cong., 2d sess., p. 5 (1954). 
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lent, arbitrary, or capricious, or so grossly erroneous as 
necessarily to imply bad faith, or not supported by substan- 
tial evidence. It further prohibits contract provisions making 
such decisions final on questions of law.® 

The statute does not, however, specifically state in what 
forum or forums such decisions may be reviewed in accord- 
ance with the standards of the act. This statutory silence 
is the direct result of opposition to a GAO proposal that 
could have been interpreted as giving GAO’s determination 
an effect equal to that of a court. 

The bill first passed by the Senate contained the provision 
proposed by GAO, permitting contractual finality unless a 
decision were found “by the General Accounting Office or a 
court” to be fraudulent, etc. This proposal led to protests 
from the contracting agencies and representatives of private 
contractors, and GAO agreed to a compromise bill eliminat- 
ing all reference to GAO or the courts.’° The effect of the 
compromise was to forego any legislative grant of jurisdic- 
tion to GAO, while leaving it free to exercise, unchanged, 
whatever independent statutory authority it already had." 

Precisely what that independent authority was or should 
be was a controversial question, as to which Congress delib- 
erately avoided making any decision in the Wunderlich Act.?? 
While the legislative history contains some conflicting state- 
ments, on balance it does indicate that Congress did not intend 


*The Supreme Court had earlier accorded such administrative de- 
cisions virtually complete finality, on questions of law as well as on 
questions of fact. United States v. Moorman, 338 U.S. 457 (1950) ; 
United, States v. Wunderlich, 342 U.S. 98 (1951). 

7° See, e.g., 46 Comp. Gen. 441, 456 (1966). 

1 “<The proposed legislation, as amended, will not add to, narrow, 
restrict, or change in any way the present jurisdiction of the General 
Accounting Office either in the course of settlement or upon audit, and 
the language used is not intended either to change the jurisdiction 
of the General Accounting Office or to grant any new jurisdiction, 
but simply to recognize the jurisdiction which the General Account- 
ing Office already has.” H. Rept. 1380, 88d Cong., 2d sess., pp. 6-7 
(1954). 

4% See Hearings Before the House Judiciary Committee on H.R. 
1839 e¢ al., 88d Cong., 2d sess., pp. 54, 92-95, 97, 103, 118 (1954). 

See also Archibald E. Livingston v. United States, 101 Ct. Cl. 625, 
638-639 (1944) ; Phoenia Bridge Co. v. United States, 85 Ct. Cl. 603 
(1937) ; Sun Shipbuilding 4 Dry Dock Co. v. United States, 76 Ct. 
Cl. 154, 184-187 (1982) ; United States v. North American Commercial 
Co., 74 Fed. 145 (1896). 
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to set GAO up as an additional layer of administrative appeal 
for contractors on disputes clause questions. The House 
Report on the bill eventually enacted states that “there is 
no intention of setting up the General Accounting Office as 
a ‘court of claims.’ ” * 

This is not to say that decisions of the Board are final as 
against GAO when it performs its auditing functions. In 
the course of auditing and settling the accounts of your dis- 
bursing and certifying officers, or in response to a request 
for an advance opinion as to the allowability of a particular 
credit in their accounts, GAO is not required to accept a dis- 
putes clause decision against the Government which it be- 
heves would not be sustained if challenged in court. Whether 
or not payment pursuant to such a decision could be charged 
personally to the disbursing or certifying officer,* GAO dis- 
allowance of the item would permit the contracting agency 
to set off the amount disallowed against other sums due the 
contractor. Such an offset will effectively force an ultimate 
judicial determination of the validity of the disputes clause 
decision, through suit. by the contractor to recover the with- 
held payment. See e.g., C’. J. Langenfelder & Son v. United 
States, 169 Ct. Cl. 465, 341 F.2d 600 (1965) ; Northrop Air- 
craft, Inc. v. United States, 130 Ct. Cl. 626, 127 F. Supp. 597 


HT. Rept. 1380, 83d Cong., 2d sess., p. 7 (1954). See also Hearings 
Before the Senate Committee on the Judiciary on S. 2487, 82d Cong., 
2d sess. (1952), pp. 838-84, and Hearings Before the House Judiciary 
Committee on H.R. 1839 e#¢ al., 88d Cong., 2d sess. (1954), pp. 98, 104— 
106, 118. 

GAO has itself stated : ‘“‘The General Accounting Office is not a court 
and its decisions under the Budget and Accounting Act, 1921, have 
no binding effect upon private parties or in judicial proceedings. * * * 
Our function under the Wunderlich Act therefore is not that of another 
‘Court of Claims’ which has power to conclusively bind the contractor 
as well as the Government. Rather, as the Congress intended, our role 
under the Wunderlich Act * * * as spelled out in the Longwill [17 Ct. 
Cl. 288 (1881) ] and Charles [19 Ct. Cl. 316 (1884) ] cases * * * through 
intervention, makes it possible for the Government to receive the pro- 
tection afforded by a review in the Court of Claims or any other 
court having jurisdiction.” 46 Comp. Gen. 441, 459 (1966). 

“ Personal charges against such officers or their sureties may be an 
impractical remedy in these circumstances, largely because of the 
various relief statutes which protect such officers against charges for 
acts taken by them in good faith. See e.g., act of Aug. 11, 1955, c. 
803, sec. 1, 69 Stat. 687, 31 U.S.C. 82a-2; act of Dec. 29, 1941, c. 641, 
sec. 2, 55 Stat. 875, 31 U.S.C. 82¢. 
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(1955). If no offset is available, the matter can be referred 
to this Department for suit to recover the amount disallowed 
(see pp. 9-10 infra). 

The present case, however, involves a Board decision in 
favor of the Government. If you were to comply with GAO's 
request, the effect would be not to protect the Government’s 
rights through judicial review, but to surrender those rights 
without the opportunity to defend before the Court of Claims 
a case that the Government has successfully presented to the 
Board.*® : 

In contrast, your refusal to comply with GAO’s request | 
will still leave the contractor a full opportunity to obtain 
judicial review of the Board decision in the Court of Claims.*¢ 


II 


I appreciate that GAO regards its action with respect to 
this contract appeals board decision in favor of the Govern- 
ment as a necessary corollary of a power to disallow claims 
which boards have decided against the Government. GAO 
expressed this view during the Wunderlich hearings. And 
just two days before issuing its decision in Southside’s case, 
GAO rendered a lengthy opinion asserting and justifying its 
power to disapprove board decisions against the Government 
in a case involving S & E Contractors, Inc., 46 Comp. Gen. 
441 (1966). 


* Moreover, the judgment arrived at by the Board through the 
balanced and open process of an adversary proceeding would be ef- 
fectively reversed on the basis of an ew parte administrative decision. 
One of the principal objectives sought by the Wunderlich Act in 
making available a limited judicial review of board decisions was “to 
require each party to present openly its side of the controversy and 
afford an opportunity of rebuttal.” H. Rept. 13880, 83d Cong., 2d sess., 
p. 5 (1954); see United States v. Bianchi & Co., 373 U.S. 709; 717 
(1963). GAO is not equipped for the decision of legal controversies 
according to the procedures customary to adversary proceedings. 

Tt is not necessary to comment at this time on the legal implications 
of GAO’s suggestion that, in the event of your refusal to comply with 
its request, GAO could itself settle Southside’s claim by making the 
necessary findings of fact. I have been informed by the Comptroller 
General that GAO intends to let Southside pursue its remedy for re- 
view of the Board’s decision in the Court of Claims. 
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The two types of cases, however, do not bear that neat a 
relationship to each other. GAO does not need to rely on the 
claim settlement authority of 31 U.S.C. 71 to disallow claims 
against the Government. Where payment of a claim has al- 
ready been approved by an executive agency, its disallowance 
by GAO is an incident of the account settlement authority. 
In its function of auditing and settling accounts, or advising 
what its audit decision would be, GAO may determine that 
a claim should be disallowed without resort to its direct claim 
settlement authority. The practical effect of such a dis- 
allowance by GAO in the exercise of its audit and account 
settlement functions is that the contracting agency will set off 
the amount disallowed against other sums due the contractor, 
thus precipitating an ultimate judicial determination on the 
merits of the claim (see pp. 7-8 supra). 

I understand the concern of GAO that its review of con- 
tract appeals board decisions is necessary to enable the Gov- 
ernment to obtain judicial review of an adverse board de- 
cision. See 46 Comp. Gen. 441, 458 (1966). In my opinion, 
however, GAO review is not the only means to accomplish 
this purpose. The contracting agency, acting through the 
Department of Justice as the Government’s counsel in claims 
litigation, is also able to obtain such review on its own ini- 
tiative. While not all the procedural possibilities for ac- 
complishing this result have been the subject of definitive 
judicial pronouncement, there is considerable precedent 
which lends support to this view.!” Further, the executive 
branch is capable of obtaining judicial review through the 
very devices—withholding payment or recovery by later set- 
off—on which GAO must rely. 


17'The United States may sue to recover public funds wrongfully, 
erroneously or illegally paid. United States v. Wurts, 303 U.S. 414 
(1938) ; Wisconsin Central Railroad v. United States, 164 U.S. 190 
(1896); United States v. Bank of the Metropolis, 40 U.S. (15 Pet.) 
377, 401 (1841) ; J. W. Bateson Co. v. United States, 308 F.. 2d 510 (5th 
Cir. 1962). 

Recovery may also be obtained through setoff or counterclaim. 
United States v. Burchard, 125 U.S. 176 (1888) ; Acme Process Equip- 
ment Co. v. United States, 171 Ct. Cl. 251, 347 F. 2d 538 (1965) ; Fluppin 
Materials Co. v. United States, 160 Ct. Cl. 357, 312 EF. 2d 408 (1963). 
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Indeed, the responsibility for seeking or forcing court re- 
view in appropriate cases 1s part of the executive responsibil- 
ity for administering and enforcing Government contracts.*® 
The contracting agencies should call to this Department’s 
attention, on a continuing basis, appeals board decisions 
against the Government which they feel warrant litigation in 
accordance with the Wunderlich Act. Thereupon, as when a 
contractor initiates judicial review of a board decision in 
favor of the Government, this Department, as the attorneys 
for the Government, will make an independent appraisal as 
to whether the suit can properly be litigated under the 
Wunderlich Act. In either situation, the appraisal of board 
decisions to decide whether a court is likely to overturn them 
involves a litigating judgment within the special compe- 
tence of this Department. 

I recognize that GAO has acted in this area at least in part 
to overcome a seeming policy or practice of the contracting 
agencies, dating from before the Wunderlich Act, to accept 
the decisions of their own appeals boards as final. It is clear, 
however, from the legislative history of the Wunderlich Act, 
taken as a whole, that Congress intended board decisions to 
be no more conclusive against the Government than against a 
contractor. That GAO may protect the Government in this 
respect through the exercise of its audit and account settle- 
ment authority does not mean that executive officials can sit 
by and leave to GAO the responsibility for ascertaining 
whether there should be court review. This is an important 
executive function and should be performed conscientiously 
within the executive branch.’® 


* The broad executive responsibility for contract administration 
encompasses the separate functions of adjudication and advocacy. 
The contracting agency acts through its Board of Contract Appeals as 
impartial arbiter of disputes. Other organs of the agency represent the 
interests of the Government before the Board in the role of advocate. 
The advocacy aspect of the overall agency responsibility extends to 
determining whether the agency should seek review of an adverse 
board decision. 

% Where a question within GAO’s special competence arises in the 
course of considering whether to seek judicial review, it may of course 
be put to GAO for its advice by a request for an advance opinion under 
31 U.S.C. 74 or 82d. 
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If an agency has policies or practices which inhibit its 
officials from performing this function, it should reconsider 
them. A contracting agency may also wish to consider 
whether it should adopt affirmative procedures to facilitate 
the screening of board decisions. GAO audit can check on 
agency performance, but only the contracting and legal of- 
ficials of the agency have the intimate familiarity with these 
cases necessary for timely determination of those board de- 
cisions in which judicial review to protect the interests of the 
Government is warranted. 

Delay in payment to a contractor who has been successful 
before a board need not be occasioned by the procedures I 
have suggested. Payment in accordance with the board de- 
cision may still be made, as it has in the past, subject to 
recovery by the Government if the decision is later deter- 
mined by the courts not to satisfy Wunderlich Act standards. 


Sincerely, 
RAMSEY CLARK. 


BDXPATRIATION—EFFECT OF AFROYIM v. RUSK, 387 U.S. 253 


Hxpatriation provisions of the Immigration and Nationality Act, 8 
U.S.C. 1481, 1482, 1101 note, are interpreted for administrative 
purposes in light of Afroyim v. Rusk, 387 U.S. 253, which held that 
a citizen of the United States has a constitutional right to remain 
a citizen unless he “voluntarily relinquishes” citizenship. Pending 
further clarification by the courts, executive officials should apply 
such provisions on the basis that voluntary relinquishment of citi- 
zenship is not confined to a written renunciation, but can be mani- 
fested by other acts declared expatriative by these provisions insofar 
as they reasonably manifest an individual’s transfer or abandon- 
ment of allegiance to the United States. 

However, even in such instances the individual may raise the issue 
of his intent. In each case the administrative authorities must 
determine whether on all the evidence the individual comes within 
the terms of an expatriation provision and has in fact voluntarily 
relinquished his citizenship. 


ATTORNEY GENERAL’S STATEMENT OF INTERPRETATION Con- 
CERNING EXpPATRIATION OF UNITED States CITIZENS 


JANUARY 18, 1969. 


In Afroyim v. Rusk, 387 U.S. 2538 (1967), the Supreme 
Court held unconstitutional section 401(e) of the Nationality 
Act of 1940 (Oct. 14, 1940, c. 876, 54 Stat. 1137, 1169), 
which provided that a citizen of the United States shall lose 
his citizenship by voting in a foreign political election.? 

The sweeping language of the Afroyim opinion raises ques- 
tions as to its effect on the validity of expatriation provi- 
sions, other than those relating to voting, in the Immigration 
and Nationality Act (“the act’) or in former law preserved 

1 This provision was reenacted as section 349(a) (5) of the Immigration and 


Nationality Act, June 27, 1952, c. 477, 66 Stat. 267, 8 U.S.C. 1481(a) (5). The 
latter is therefore also unconstitutional under Afroyim. 
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by section 405(c) of the act, 8 U.S.C. 1101 note.? These ques- 
tions are of importance to the Department of State in the 
administration of the passport laws and to the Immigration 
and Naturalization Service of the Department of Justice in 
the administration of the immigration laws. 

Of course, the ultimate determination of the effect of 
Afroyim is a matter for the courts. The act empowers the 
Attorney General, however, to determine Afroyim’s effect 
on the act for administrative purposes.® This Statement of 
Interpretation will serve to guide both the Department of 
State and the Immigration and Naturalization Service in 
the performance of their functions insofar as they involve 
questions of loss of citizenship. 

1. Section 401(e) of the 1940 act had been ruled consti- 
tutional in the Court’s earlier decision in Perez v. Brownell, 
356 U.S. 44 (1958). The majority opinion in Perez rejected 
the argument that “the power of Congress to terminate citi- 
zenship depends upon the citizen’s assent.” 356 U.S. at 61. 
Afroyim expressly overruled Perez and held, in agreement 
with the Chief Justice’s dissent in Perez, that the Govern- 
ment is without power to deprive a citizen of his citizenship 
for voting in a foreign election. 387 U.S. at 267. The rule 
laid down in Afroyim is that a United States citizen has a 
constitutional right to remain a citizen “unless he voluntarily 
relinquishes that citizenship.” 387 U.S. at 268. 

Afroyim did not expressly address itself to the question 
of defining what declarations or other conduct can properly 
be regarded as a “voluntary relinquishment” of citizenship. 
As a consequence, it did not provide guidelines of sufficient 
detail to permit me to pass definitely upon the validity of 
other expatriating provisions of the act. It did, however, 
stress the constitutional mandate that no citizen born or nat- 
uralized in the United States can be deprived of his citizen- 
ship unless he has “voluntarily relinquished” it. 

2In Trop v. Dulles, 356 U.S. 86 (1958), the Court held unconstitutional sec- 
tion 349(a)(8) of the act, pertaining to desertion from the armed forces, and 
in Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1968), it held unconstitutional 
section 349(a) (10), pertaining to leaving the United States to avoid military 
service. In Schneider v. Rusk, 377 U.S. 188 (1964), the Court invalidated sec- 
tion 352(a)(1), 8 U.S.C. 1484(a)(1). pertaining to residence in a foreign 


country by a naturalized citizen. 
* Section 103(a) of the act, 8 U.S.C. 1108(a). 
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On the question of what constitutes “voluntary relinquish- 
ment,” we must look to earlier cases in the Supreme Court. 
Some guidance may be found in earlier opinions of the Jus- 
tices who joined in the Court’s opinion in Afroyim. Partic- 
ularly relevant are the Chief Justice’s dissent in Perez, which 
was cited in Afroyim with approval, and the concurring 
opinion of Justice Black (who wrote the opinion of the Court 
in Afroyim) in Nishikawa v. Dulles, 356 U.S. 129, 138 
(1958), decided the same day as Perez. 

In Perez, the Chief Justice stated (356 U.S. at 68-69; 
footnotes omitted) : 

“Tt has long been recognized that citizenship may not only 
be voluntarily renounced through exercise of the right of 
expatriation but also by other actions in derogation of un- 
divided allegiance to this country. While the essential quall- 
ties of the citizen-state relationship under our Constitution 
preclude the exercise of governmental power to divest United 
States citizenship, the establishment of that relationship did 
not impair the principle that conduct of a citizen showing a 
voluntary transfer of allegiance is an abandonment of citi- 
zenship. Nearly all sovereignties recognize that acquisition 
of foreign nationality ordinarily shows a renunciation of 
citizenship. Nor is this the only act by which the citizen may 
show a voluntary abandonment of his citizenship. Any action 
by which he manifests allegiance to a foreign state may be 
so inconsistent with the retention of citizenship as to result 
in loss of that status. In recognizing the consequences of such 
action, the Government is not taking away United States 
citizenship to implement its general regulatory powers, for, 
as previously indicated, in my judgment citizenship is im- 
mune from divestment under these powers. Rather, the Gov- 
ernment is simply giving formal recognition to the inevitable 
consequence of the citizen’s own voluntary surrender of his 
citizenship.” 

In Nishikawa, Mr. Justice Black stated (356 U.S. at 139) : 

“Of course a citizen has the right to abandon or renounce 
his citizenship and Congress can enact measures to regulate 
and affirm such abjuration. But whether citizenship has been 
voluntarily relinquished is a question to be determined on 
the facts of each case after a judicial trial in full conformity 
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with the Bill of Rights. Although Congress may provide 
rules of evidence for such trials, it cannot declare that such 
equivocal acts as service in a foreign army, participation in 
a foreign election or desertion from our armed forces, estab- 
lish a conclusive presumption of intention to throw off Amer- 
ican nationality. Cf. Tot. v. United States, 319 U.S. 463. Of 
course such conduct may be highly persuasive evidence in 
the particular case of a purpose to abandon citizenship.” 

The foregoing quotations do not come from majority 
opinions, and Afroyim does not adopt them. Indeed, A froyzm 
does not reach the question of whether it may be possible 
under some circumstances for allegiance to be transferred or 
abandoned without constituting a voluntary relinquishment 
of the status of citizenship. That question must await further 
court decisions. Under any reading of Afroyzm, however, 
it is clear that an act which does not reasonably manifest an 
individual’s transfer or abandonment of allegiance to the 
United States cannot be made a basis for expatriation. 

2. For administrative purposes, and until the courts have 
clarified the scope of Afroyzm, I have concluded that it is the 
duty of executive officials to apply the act on the following 
basis. “Voluntary relinquishment” of citizenship is not con- 
fined to a written renunciation, as under section 349(a) (6) 
and (7) of the act, 8 U.S.C. 1481(a)(6) and (7). It can 
also be manifested by other actions declared expatriative 
under the act, if such actions are in derogation of allegiance 
to this country. Yet even in those cases, Afroyim leaves it 
open to the individual to raise the issue of intent. 

Once the issue of intent is raised, the act makes it clear 
that the burden of proof is on the party asserting that ex- 
patriation has occurred.‘ Afroyim suggests that this burden 
is not easily satisfied by the Government. In the words of 
Justice Black quoted above from his concurring opinion 
in Nishikawa, the voluntary performance of some acts can 
“be highly persuasive evidence in the particular case of a 
purpose to abandon citizenship.” Yet some kinds of conduct, 
though within the proscription of the statute, simply will 
not be sufficiently probative to support a finding of voluntary 
expatriation. 


‘Section 349(c) of the act, added in 1961, 8 U.S.C. 1481 (c) 
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For instance, it is obviously not enough to establish a 
voluntary relinquishment of citizenship that an individual 
accepts employment as a public school teacher in a foreign 
country. This I have already decided in the case of a dual 
national, Matter of Sally Ann Becher, 12 1.&N. 380; Interim 
Decision 1771 (August 21, 1967). A different case would be 
presented by an individual’s acceptance of an important 
political post in a foreign government. 

A similar approach can be taken with respect to service 
in a foreign army, depending on the particular circumstances 
involved. Thus, an individual who enlists in the armed forces 
of an allied country does not necessarily evidence that by so 
doing he intends to abandon his United States citizenship. 
But it is highly persuasive evidence, to say the least, of an 
intent to abandon United States citizenship if one enlists 
voluntarily in the armed forces of a foreign government 
engaged in hostilities against the United States.° 

The examples mentioned above are, of course, merely illus- 
trative. In each case the administrative authorities must make 
a judgment, based on all the evidence, whether the individual 
comes within the terms of an expatriation provision and has 
in fact voluntarily relinquished his citizenship. In order to 
‘avoid conflicts in interpretation between the Department of 
State and the Immigration and Naturalization Service, these 
agencies should undertake to consult with each other; if any 
substantial difference should arise as to any particular type 
of situation, it should be referred to the Attorney General 
for resolution. 

8. Finally, note should be made as to the scope of this 
Statement of Interpretation. I believe the Afroyim princi- 
ples reach, and therefore this Statement covers, all of section 
349(a) of the act, section 350 insofar as it relates to dual 
nationals born or naturalized in the United States, and sec- 
tion 405(c) insofar as it purports to continue the effectiveness 
of individual losses of nationality under the similar provi- 
sions of sections 401 and 404 of the Nationality Act of 1940. 

There are additional considerations relating to dual na- 

See section 349(a)(4)(A) and (B) of the act, 8 U.8.C. 1481(a) (4) (A) 


and (B). 
* See section 349(a) (3), 8 U.S.C. 1481 (a) (38). 
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tionals born abroad which may affect their acquisition and 
retention of United States citizenship. This matter is cur- 
rently in litigation.” Hence this Statement does not neces- 
sarily apply to loss of United States citizenship acquired 
as a result of birth abroad to a citizen parent or parents. 

This Statement has no application to a revocation of nat- 
uralization unlawfully procured. See Afroyim v. Rusk, 38” 
U.S. at 267, n. 23. 


RAMSEY CLARK. 


7 Bellei v. Rusk, awaiting decision in the United States District Court for the 
District of Columbia [No. 3002-67, decided Feb. 28, 1869; appeal to United 
States Supreme Court pending]. 
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LEGALITY OF REVISED PHILADELPHIA PLAN 


The requirement in Executive Order 11246 that a contractor take 
“affirmative action” to ensure that employees and applicants are 
treated without regard to race, color, religion, sex, or national origin 
imports something more than the merely negative obligation not to 
discriminate. 

The Department of Labor’s Revised Philadelphia Plan, requiring bid- 
ders on certain contracts covered by Pxecutive Order 11246 to 
pledge good faith efforts to meet specific goals for hiring of minority 
group persons, is not in conflict with Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. 2000e et seq., and is a lawful implementation 
of the Executive order. 

Revised Philadelphia Plan does not require contractor to discriminate 
in violation of Title VII of the Civil Rights Act. Good faith efforts 
required by Plan do not include any action which would violate 
Title VII. 

Title VII does not prohibit employers from considering race or na- 
tional origin at any stage of the hiring process. Obligation of non- 
discrimination does not require obliviousness or indifference to the 
racial consequences of the application of outwardly neutral criteria. 

Title VII does not forbid employers to structure their hiring process 
so as to broaden the recruitment base and thus to encourage the 
employment of members of minority groups. The affirmative action 
obligation imposed by Executive Order 11246 may require such 
action. 

Where Department of Labor has found that employers’ practice has 
been to obtain employees on the basis of referral by local unions 
and that unions refer very few members of minority groups, De- 
partment may require that employers depart from customary 
reliance on union referrals in order to comply with their obliga- 
tions under the Executive order. 

It cannot be assumed from provisions of the Philadelphia Plan that 
its practical effect will be to require contractors to choose between 
noncompliance with the Plan and violation of Title VII. 

Title VII is not the exclusive remedy for racially discriminatory prac- 
tices in employment, and Executive Order 11246 may require of 
Government contractors “affirmative action” above and beyond what 
Title VII requires of employers generally. 
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Views expressed in formal opinion of the Attorney General may be 
relied on by executive departments and agencies and their accounta- 
ble officers, notwithstanding contrary views expressed by the Comp- 
troller General. 

SrerreMBer 22, 1969. 

THe SEcRETARY OF Lazor. | 

My DEAR Mr. Secrerary: You have requested my opinion 
as to the legality of the Department of Labor’s order of 
June 27, 1969, the Revised Philadelphia Plan for Compliance 
with Equal Employment Opportunity Requirements of Ex- 
ecutive Order 11246 for Federally-Involved Construction. 

The Philadelphia Plan has been issued to implement Ex- 
ecutive Order 11246 of September 24, 1965, as amended (30 
F.R. 12319, 32 F.R. 14303, 34 F.R. 12985), in which the Presi- 
dent has directed that Federal Government contracts and 
federally-assisted construction contracts contain specified 
language obligating the contractor and his subcontractors not 
to discrimitate in employment because of race, color, reli- 
gion, sex, or national origin. The Secretary of Labor is re- 
sponsible for the administration of Executive Order 11246 
and is authorized to “adopt such rules and regulations and 
issue such orders as he deems necessary and appropriate to 
achieve the purposes thereof.” E.O. 11246, sec. 201. 

Among the undertakings required of contractors by Ex- 
ecutive Order 11246 is to “take affirmative action to ensure 
that applicants are employed, and that employees are treated 
during employment, without regard to their race, color, reli- 
gion, sex or national origin.” E.O. 11246, sec. 202(1). The 
obligation to take “affirmative action” imports something 
more than the merely negative obligation not to discriminate 
contained in the preceding sentence of the standard contract 


1 The essential part of the contractor’s obligation under this order is: 

“The contractor will not discriminate against any employee or applicant 
for employment because of race, color, religion, sex, or national origin. The 
contractor will take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their 
race, color, religion, sex or national origin. Such action shall include, but not 
be limited to the following: employment, upgrading, demotion or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay 
or other forms of compensation; and selection for training, including 
apprenticeship. * * *” B.O. 11246, sec. 202(1). 

In addition the contractor agrees to furnish required information and re- 
ports, to comply with orders and regulations implementing the Executive 
order, and to include these contractual provisions in subcontracts. 
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clause. It is given added definition by the Secretary’s regula- 
tions, which require that contractors develop written affirma- 
tive action plans which shall “provide in detail for specific 
steps to guarantee equal employment opportunity keyed to 
the problems and needs of members of minority groups, in- 
cluding, when there are deficiencies, the development of spe- 
cific goals and time tables for the prompt achievement of full 
and equal employment opportunity.” 41 C.F.R. 60-1.40. 

The Department of Labor order of June 27th is based upon 
stated findings relating to the enforcement of the nondis- 
crimination and affirmative action requirements of Execu- 
tive Order 11246 with respect to the construction trades in 
the Philadelphia area. The Department of Labor has found 
that contractors must ordinarily hire a new employee com- 
plement for each construction job and that whether by con- 
tract, custom, or convenience this hiring usually takes place 
on the basis of referral by the construction craft unions. The 
Department of Labor has found further that exclusionary 
practices on the part of certain of these unions, including a 
refusal to admit Negroes to membership in unions or in ap- 
prenticeship programs, and a preference in work referrals to 
union members and to those who have worked under union 
contracts, have resulted in the employment of only a small 
number of Negroes in the six construction trades in the area 
affected by the Philadelphia Plan. Accordingly, the Depart- 
ment of Labor has found that special measures were required 
in the Philadelphia area to provide equal employment oppor- 
tunity in these six specified construction trades.? 

The Revised Philadelphia Plan requires that with respect 
to construction contracts in the Philadelphia area which are 
subject to Executive Order 11246 and where the estimated 
total cost of the construction project exceeds $500,000, each 
bidder must, in the affirmative action program submitted 
with his bid, “set specific goals of minority manpower utili- 
zation which meet the definite standard” included in the invi- 
tation for bids. This standard will be a range of minority 

The order of June 27, issued by the Assistant Secretary for Wage and 
Labor Standards, is reprinted at 115 Cong. Rec. S 8837-89. All of the findings 
summarized above appear in section 4 of the order, 115 Cong. Rec. S 8838. 


~The order originally extended to seven construction trades, but one trade 
has been removed from coverage. 
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manpower utilization for the trades covered by the Plan and 
will be determined prior to the invitation for bids by the 
Department’s area coordinator on the basis of the extent of 
minority group participation in the trade, the availability of 
minority group persons for employment in such trade, and 
other stated factors. As an alternative to setting such specific 
goals, the bidder may agree to participate in a multiemployer 
affirmative action program which has been approved by the 
Department of Labor’s Office of Federal Contract 
Compliance. 

The Plan provides that the contractor’s commitment to 
specific goals “is not intended and shall not be used to dis- 
criminate against any qualified applicant or employee” (sec. 
6(b) (2)). Furthermore, the obligation to meet the goals is 
not absolute. “In the event of failure to meet the goals, the 
contractor shall be given an opportunity to demonstrate that 
he made every good faith effort to meet his commitment. In 
any proceeding in which such good faith performance is in 
issue, the contractor’s entire compliance posture shall be re- 
viewed and evaluated in the process of considering the im- 
position of sanctions” (sec. 8(a) ). 

In response to congressional inquiries the Comptroller 
General] has, in his letter to you of August 5, 1969, expressed 
the opinion that the provision of the Philadelphia Plan for 
commitment to specific goals for minority group participa- 
tion is in conflict with Title VII of the Civil Rights Act of 
1964 (July 2, 1964, P.L. 88-352, 78 Stat. 255; 42 U.S.C. 
2000e e¢ seg.), and consequently unlawful, and he has indi- 
cated further that such illegality may affect the lawfulness 
of expenditures of appropriated funds under contracts en- 
tered into under the terms and procedures of the Philadel- 
phia Plan. Cf. 42 Comp. Gen. 1 (1962). 

I have reached a contrary result, and conclude that the 
Revised Philadelphia Plan is not in conflict with any provi- 
sion of the Civil Rights Act, that it is a lawful implementa- 
tion of the provisions of Executive Order 11246, and that it 
may be enforced in accordance with its terms in the award of 
Government contracts. 

Before undertaking detailed analysis of the contentions in- 
volved, it is important to consider the functions of the Execu- 
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tive order and the Philadelphia Plan, as well as the provisions 
of the Plan itself. Executive Order 11246 is a lawful exercise 
of the Federal Government’s authority to determine the terms 
and conditions on which it is willing to enter into contracts.* 
That order lays down a rule which governs only those em- 
ployers who enter into contracts with the United States, con- 
struction contracts financed with Federal assistance, or 
subcontracts arising under such Federal or federally-assisted 
contracts. Neither the order nor the Philadelphia Plan, which 
implements the order with respect to certain construction 
contracts, regulates the practices of employers generally. 
While the power of the Government to determine the terms 
which shall be included in its contracts is subject to limita- 
tions imposed by the Constitution or by acts of Congress, the 
existence of such power does not depend on an affirmative 
legislative enactment. In evaluating the Comptroller Gen- 
eral’s challenge to the Philadelphia Plan on the basis of con- 
flict with Title VII of the Civil Rights Act, it is important 
to distinguish between those things prohibited by Title VII 
as to all employers covered by that act, and those things which 
are merely not required of employers by that act. The United 
States as a contracting party may not require an employer 
to engage in practices which Congress has prohibited. It does 
not follow, however, that the United States may not require 
of those who contract with it certain employment practices 
which Congress has not seen fit to require of employers 
generally. 

The requirements which the Plan would impose on con- 
tractors may be briefly summarized.* The contractor must 


The order is generally similar to its predecessor, Executive Order 10925 
of March 6, 1961, which, in 42 Op. A.G. 97, was held to be a valid exercise 
of Presidential authority. See also 40 Comp. Gen. 592 (1961); Farkas v. 
Texas Instrument, Inc., 875. F. 2d 629, 632 (C.A. 5, 1967). The contract 
compliance program under these Executive orders has received legislative 
recognition in the Civil Rights Act of 1964 sec. 709(d), 42 U.S.C. 2000e— 
8(d), and in subsequent appropriations legislation. The Comptroller Gen- 
eral does not challenge the validity of Executive Order 11246, as such 
but concludes that the Revised Philadelphia Plan is not a permissible imple- 
mentation of the order because of an asserted conflict with Title VII of the 
Civil Rights Act. 

«I put to one side the bidder’s option of participating in an OFCC-approved 
multi-employer program, since the the details of such programs have yet to be 
worked out and the legality of such programs has not been called into question. 


244-574 O - 78 - 28 
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(a) in his proposal set specific goals for minority group 
hiring within certain skilled trades, which goals must be 
within the range previously determined to be appropriate by 
the Secretary ; 

(b) he must make “every good faith effort” to meet these 
goals; 

(c) but he may not, in so doing, discriminate against any 
qualified applicant or employee on grounds of race, color, 
religion, sex or national origin. 

If a plan such as this conflicts with Title VII of the Civil 
Rights Act, its validity concededly cannot be sustained. But 
in my view no such conflict exists. Section 703(a) of the 
Civil Rights Act makes it an unlawful employment practice 
for an employer— 

“(1) to fail or refuse to hire or to discharge any individual 
or otherwise to discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges 
of employment, because of such individual’s race, color, reli- 
gion, sex, or national origin; or 

“(2) to limit, segregate, or classify his employees in any 
way which would deprive or tend to deprive any individual 
of employment opportunities or otherwise adversely affect 
his status, as an employee, because of such individual’s race, 
color, religion, sex, or national origin.” 

Nothing in the Philadelphia Plan requires an employer 
to violate section 703(a). The employer’s obligation is to 
make every good faith effort to meet his goals. A good faith 
effort does not include any action which would violate sec- 
tion 703(a) or any other provision of Title VII. If the pro- 
visions of the Plan were ambiguous on this point, its inter- 
pretation would be governed by the principle that “where 
two constructions of a written contract are possible prefer- 
ence will be given to that which does not result in violation 
of law,” Great Northern Ry. Co. v. Delmar Co., 283 U.S. 
686, 691 (1931). However, to remove any doubt the Plan 
specifies that the contractor’s commitment shall not be used 
to discriminate against any qualified applicant or employee. 

Nevertheless, it might be argued—and the Comptroller 
General appears to take this position—that the obligation 
to make good faith efforts to achieve particular goals is 
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meaningless if it does not contemplate deliberate efforts on 
the part of the contractor to affect the racial composition 
of his work force, that this necessarily involves a commit- 
ment “to making race or national origin a factor for con- 
sideration in obtaining [his] employees,” and that any such 
action would violate Title VII. 

It is not correct to say that Title VII prohibits employers 
from making race or national origin a factor for considera- 
tion at any stage in the process of obtaining employees. The 
legal definition of discrimination is an evolving one, but it 
is now well recognized in judicial opinions that the obligation 
of nondiscrimination, whether imposed by statute or by the 
Constitution, does not require and, in some circumstances, 
may not permit obliviousness or indifference to the racial 
consequences of alternative courses of action which involve 
the application of outwardly neutral criteria. Gaston County 
v. United States, 395 U.S. 285 (1969) (voting) ; Offermann 
v. Nitkowski, 378 F. 2d 22 (C.A. 2, 1967) (schools) ; Local 
189, United Papermakers, etc. v. United States, 416 F. 2d 
980, (C.A. 5, 1969) (employment). 

There is no inherent inconsistency between a requirement 
that each qualified employee and applicant be individually 
treated without regard to race, and a requirement that an em- 
ployer make every good faith effort to achieve a certain range 
of minority employment. The hiring process, viewed realis- 
tically, does not begin and end with the employer’s choice 
among competing applicants. The standards he sets for con- 
sideration of applicants, the methods he uses to evaluate 
qualifications, his techniques for communicating information 
as to vacancies, the audience to which he communicates such 
information, are all factors likely to have a real and a predict- 
able effect on the racial composition of his work force. Title 
VII does not prohibit some structuring of the hiring process, 
such as the broadening of the recruitment base, to encourage 
the employment of members of minority groups. Local 189, 
etc. v. United States, supra at 995; see Offermann v. Nitkow- 
ski, supra at 24. The obligation of “affirmative action” im- 
posed pursuant to Executive Order 11246 may require it. 
41 C.F.R. 5-12.805-51(b), (c) ; Matter of Allen-Bradley Co., 
CCH Empl. Prac. Svce. Par. 8072 (1968). 


412 Diserimination—P hiladelphia Plan 


Viewed in this light, the example cited in the Comptroller 
General’s opinion is not an argument against the legality of 
the Plan. The Comptroller General poses the example of a 
contractor requiring twenty plumbers, with a specified “goal” 
that five of these plumbers be from minority groups. If the 
contractor has filled fifteen of these posts with nonminority 
plumbers, says the Comptroller General, the next white ap- 
plicant for one of the five vacancies will inevitably be dis- 
criminated against by reason of the fact that he is not a mem- 
ber of a minority group. Doubtless a part of the good faith 
effort required of the contractor to achieve the stated goals 
would have been to avail himself of manpower sources which 
might be expected to produce a representative number of 
minority applicants, so that the situation posed in the 
Comptroller General’s example would arise but infrequently. 
Yet, quite clearly, if notwithstanding the good faith efforts 
of the employer such a situation does arise, the qualified non- 
minority employee may be hired. The fact that the minority 
employment goal was to this extent not reached would not in 
itself be sufficient ground for concluding that the contractor 
had not exerted good faith efforts to reach it. 

The Philadelphia Plan addresses itself to a situation in 
which, according to the Department of Labor’s findings, the 
contractors have in the past delegated an important part of 
the hiring function to labor organizations by selecting their 
work force on the basis of union referrals. The referral prac- 
tices of certain unions, whether or not amounting to viola- 
tions of Title VII, have in fact contributed to the virtual 
exclusion of Negroes from employment in certain trades in 
the Philadelphia area. Continued reliance by contractors on 
established hiring practices may reasonably be expected to 
result in continued exclusion of Negroes. The purpose of the 
Philadelphia Plan is to place squarely upon the contractor 
the burden of broadening his recruitment base whether within 
or without the existing union referral system, as he shall 
determine. The contractor’s obligation is phrased primarily 
in terms of goals; the choice of methods is his, provided only 
that he does not discriminate against qualified employees or 
applicants. Unless it can be demonstrated that the hiring 
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goals cannot be achieved without unlawful discrimination,® 
I fail to see why the Government is not permitted to require 
a pledge of good faith efforts to meet them as a condition for 
the award of contracts. 

The Comptroller General argues that inasmuch as Title 
VIT does not require labor organizations to achieve a racial 
balance in their membership or in referrals (sec. 703(j)), 
Executive Order 11246 cannot be used to require an employer 
“to abandon his customary practice of hiring through a local 
union” even though experience has demonstrated that the 
union refers very few members of minority groups. I confess 
I find this argument difficult to follow. Since, as stated above, 
the obligation of affirmative action comprehends more than 
bare compliance with Title VII and may under proper cir- 
cumstances include an obligation on the part of the employer 
to broaden ‘his recruitment base, the order would be an exer- 
cise in futility if the employer may evade this obligation by 
contracting away his power to perform it. Whether or not 
the law permits him to accept referrals only from unions 
which are or may be discriminating,‘ the law does not require 
him to do so. To comply with his affirmative action obliga- 
tion an employer may be forced to depart from his customary 
reliance on union referrals (though this will depend to a 
great extent on the unions’ own response to the Plan), but 
since the law permits an employer to obtain employees from 
additional sources, I see no reason why the Government is not 
free to bargain for his assurance to do so. In other words, 
the employer may have a right to refuse to abandon his cus- 
tomary hiring practices, but he has no right to contract with 
the Government on his own terms. Perkins v. Lukens Steel 
Co., 310 U.S. 118 (1940) ; Copper Plumbing &: Heating Co. 
v. Campbell, 290 F. 2d 368, 370-71 (C.A. D.C. 1961). Accord- 
ingly, I conclude that the Philadelphia Plan is not inconsis- 

5The Plan provides that the goals will be determined with particular 
attention to the factual situation in each affected trade. Accordingly, there 
is every reason to assume that the goals will represent an informed adminis- 
trative judgment of what an effective affirmative action plan may be expected 
i e ea de facts before me it is impossible to determine whether the present 
practices of the unions affected by the Philadelphia Plan are in violation 


of Title VII and such a determination is not necessary to the resolution of 
the question of the legality of the Plan. 
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tent with any provision of Title VII of the Civil Rights Act. 

Another argument might be urged against the legality of 
the Philadelphia Plan. Let it be conceded, this argument 
runs, that the Government may lawfully require a contractor 
to take certain forms of affirmative action to increase employ- 
ment of members of minority groups, and conceded further 
that on its face the Philadelphia Plan requires no more than 
legally permissible forms of affirmative action to achieve the 
goals set by the contractor in response to the bidding invita- 
tion. Nevertheless, by stating the contractor’s primary obliga- 
tion in terms of a numerical result, by failing to specify what 
“good faith efforts” will be acceptable in lieu of the achieve- 
ment of such result, and by placing upon the contractor who 
has failed to achieve his “goal” the burden of proving that, 
in effect, he did all that was legally permissible to meet it, 
the Government so weights the procedural scales against the 
nonachieving contractor as to coerce him in fact, if not in 
law, into discriminating. In other words, although the sub- 
stance of the contractor’s obligation under the Philadelphia 
Plan may be permissible, the Plan does not provide a fair 
method for resolving questions regarding compliance. Cf. 
Speier v. Randall, 357 U.S. 518, 520-26 (1958). 

This argument appears to me to be premature and specula- 
tive at this time. It is true that the Philadelphia Plan might 
be clearer if it were to state what good faith efforts are ex- 
pected of contractors. But the general requirements of affirma- 
tive action, particularly in the area of recruitment, have been 
stated elsewhere in regulations, 41 C.F.R. 5-12.805-51(b), 
(c), and other publications, and there is no reason to believe 
that the Department of Labor officials administering the Plan 
would be unwilling to describe to any interested contractor 
the kind of actions expected of him. In short, I cannot assume 
that any contractor who desires to participate in good faith 
in the Philadelphia Plan will be forced, as a practical matter, 
to choose between noncompliance with his affirmative action 
obligation and violation of Title VII. If unfairness in the 
administration of the Plan should develop, it cannot be 
doubted that judicial remedies are available. Cf. Copper 
Plumbing & Heating Co. v. Campbell, supra. 
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Finally, the Comptroller General appears to suggest that 
although Title VII contemplated the continued operation of 
the contract compliance program under Executive orders, 
nevertheless the substantive provisions of Title VII some- 
how limit and preempt those of the order. The basis for this 
conclusion is nowhere explained. There is no question that 
the Executive order cannot require what Title VII forbids 
but, as has been pointed out above, the Philadelphia Plan 
does not seek to do so. The Comptroller General argues 
further, in effect, that the Executive order can neither re- 
quire nor forbid actions or practices which Title VII declines 
to interfere with. This is the inference which must be drawn 
from the Comptroller General’s references to expressions 
in the legislative history of the Civil Rights Act regarding 
what Title VII would noé do.” But Title VII is not and was 
not understood by Congress to be the exclusive remedy for 
racially discriminatory practices in employment, Local Union 
No. 12 v. NERB, 368 F. 2d 12, 24 (C.A. 5, 1966), cert. denied, 
389 U.S. 837 (1967), rehearing denied, 389 U.S. 1060 (1968). 
Nothing in the language or legislative history of that statute 
suggests that “affirmative action” may not be required of 
Government contractors under the Executive order above and 
beyond what the statute requires of employers generally.® 

It is, therefore, my view that the Revised Philadelphia 
Plan is legal and that your Department is authorized to 
require Federal contracting and administering agencies to 
implement the Plan in accordance with its terms in the 
award of contracts in the Philadelphia area. E.O. 11246, 
secs. 201, 205. Where a contractor submits a bid which does 
not comply with the invitation for bids issued pursuant to 
the Plan, such a bid may be rejected as not responsive. 38 Op. 
A.G. 555 (1987); Graybar Electric Co. v. United States, 90 
C. Cls. 232, 244 (1940). I hardly need add that the conclu- 


7On the view I take of the question before me, it is not necessary to con- 
sider the correctness of all of the Comptroller General’s conclusions regarding 
the scope of Title VII, and my failure to do so implies neither agreement nor 
disagreement with such conclusions. 

8 In the one instance where the statute deals with the overlap of Title VII 
and the Hxecutive order, reporting requirements, it is the order and not the 
statute which is accorded priority. Sec. 709(d). 
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sions expressed herein may be relied on by your Department 
and other contracting agencies and their accountable officers 
in the administration of Executive Order 11246. 28 U.S.C. 
512, 516; 37 Op. A.G. 562, 563 (1934); 38 Op. A.G. 176, 
178-81 (1985) ; Smith v. Jackson, 241 Fed. 747, 773 (C.A. 5, 
1917), aff'd, 246 U.S. 888 (1918). 


Sincerely, 
JOHN N. MITCHELL. 


FARMERS HOME ADMINISTRATION OBLIGATIONS UNDER 
THE CONSOLIDATED FARMERS HOME ADMINISTRATION 
ACT AND THE HOUSING ACT 


Agreements of the Farmers Home Administration insuring payment 
of notes sold to investors by the Administration pursuant to the 
Consolidated Farmers Home Administration Act of 1961 (7 U.S.C. 
1929) and the Housing Act of 1949, as amended (42 U.S.C. 1487), 
constitute general obligations of the United States and are backed 
by its full faith and credit. | 

DrEcEMBER 29, 1969. 


Tun SECRETARY OF AGRICULTURE. 


My pEAR Mr. Secretary: This is in response to your letter 
of December 11, 1969, forwarding two opinions of the for- 
mer General Counsel of your Department concerning the au- 
thority of the Farmers Home Administration (herein called 
the “Administration”), by contract of insurance covering 
notes sold to investors from the insurance funds established 
by the Consolidated Farmers Home Administration Act of 
1961 (August 8, 1961, P.L. 87-128, 75 Stat. 309-10; 7 U.S.C. 
1929) and the Housing Act of 1949, as amended (August 10, 
1965, P.L. 89-117, 79 Stat. 499; 42 U.S.C. (Supp. IV) 1487), 
to agree to make supplementary payments to such investors 
in amounts sufficient to make the notes marketable at par 
value. The former General Counsel concluded that the Ad- 
ministration is authorized to agree to make such supplemen- 
tary payments, and that such an agreement would constitute 
a general obligation of the United States backed by its full 
faith and credit. I understand that your present General 
Counsel concurs in this conclusion. 

The Administration 1s proposing to offer for sale, through 
a group of underwriters, large blocks of insured notes held 
by these insurance funds. Because of the increase in interest 
rates generally during the past several years, the maximum 
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statutory interest rate on insured loans paid by borrowers 
is below the prevailing market rate. In order to sell these 
loans to investors, it is therefore necessary to offer them in 
one of three ways: (1) at a discount reflecting the prevailing 
market rate, (2) at par value with an agreement to make 
supplementary payments to investors in amounts which, 
when added to the rate borne by the notes, would give the 
investors a total yield equal to the yield they would receive 
if they purchased the notes at a discount, or (3) by a com- 
bination of these methods, with the same net financial result 
to the Government and investors. In order to further insure 
marketability of the notes, the Administration would agree 
to repurchase the notes after a specified period of time. Con- 
tracts of insurance to be executed by the Administration in 
connection with these sales will provide that the Adminis- 
tration’s insurance obligation with respect to payment of 
principal and interest, as well as its obligations to make sup- 
plementary payments and to repurchase the notes on a speci- 
fied date, are supported by the full faith and credit of the 
United States. You asked whether these provisions of the 
proposed contracts of insurance would be valid. 

The relevant statutory provisions expressly authorize the 
Administration to insure loans purchased from it by lenders 
and further provide that such contracts of insurance are to 
constitute obligations supported by the full faith and credit 
of the United States. 7 U.S.C. 1928; 42 U.S.C. 1487(d). 
The statutes also expressly authorize the Administration to 
agree to repurchase on a specified date notes sold to inves- 
tors. The statutory scheme contemplates that such an agree- 
ment to repurchase would form an integral part of the con- 
tract of insurance. Thus, with respect to loans under the 
Consolidated Farmers Home Administration Act of 1961, 
7 U.S.C. 1928 provides that repurchase agreements may be 
made “in connection with insurance of loans.” Similarly, with 
respect to loans under the Housing Act of 1949, as amended, 
the Administration has broad authority to agree to repur- 
chase insured loans “on such terms and conditions as [it] 
may prescribe.” 42 U.S.C. 1487(g). There is not the slightest 
doubt, therefore, that agreements to insure payment of prin- 
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cipal and interest to investors and to repurchase insured notes 
from such investors on a specified date would be valid and 
would constitute general obligations of the United States 
backed by its full faith and credit. 

The relevant statutes do not in terms authorize the Ad- 
ministration to agree to make supplementary payments to 
investors in amounts sufficient to make the notes marketable. 
at par value, as the Administration proposes to do in this 
case. However, I believe that such authority is inferable from 
the Administration’s broad authority to sell notes held in the 
respective insurance funds to investors. Under the Consoli- 
dated Farmers Home Administration Act of 1961 (7 U.S.C. 
1929(d) )— 

“Notes may be held in the fund and collected in accordance 
with their terms or may be sold by the [Administration] 
with or without agreements for insurance thereof at the 
balance due thereon, or on such other basis as the [| Adminis- 
tration] may determine from time to time.” (Italics added.) 

This same act, 7 U.S.C. 1929(f), also authorizes the Ad- 
ministration to utilize the insurance fund to make loans 
‘and * * * sell and insure such loans.” Thus, the Adminis- 
tration is clearly authorized to sell insured notes under this 
act at other than par value, 7.e., at a premium or discount. 
Since the statute contemplates sales of notes to investors, this 
broad and flexible authority to sell means that notes are to be 
sold at market value, as determined by prevailing interest 
rates and other factors in the money market. Similar general 
authority to sell notes held in the insurance fund is con- 
tained in the Housing Act of 1949, as amended. 42 U.S.C. 
1487 (c), (g). 

In my opinion, the broad authority to sell the notes would 
include authority to sell them through any of the alter- 
native methods of sale described above. I understand that in 
connection with the proposed block sales of notes, the Ad- 
ministration plans to sell them to the underwriters at a slight 
discount and to make supplementary payments to investors 
which, when added to the rate borne by the notes, would give 
investors a total yield sufficient to make the notes marketable 
at par value. Under these circumstances, I conclude that the 
Administration is authorized to make the proposed supple- 
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mentary payments, and that the obligation to make such 
payments would constitute a general obligation of the United 
States backed by its full faith and credit. 


Sincerely, ; ‘ 
oHN N. MrrcHeELt. 


RESCHEDULING OF INDONESIAN DEBT TO THE 
UNITED STATES 


The United States can reschedule certain debts owed to it by Indonesia. 

The power to reschedule loans made under the Foreign Assistance 
Act of 1961 is limited by § 620(r) of that Act, which provides that no 
recipient of a loan made under the Act outstanding after Septem- 
ber 19, 1966, shall be relieved of liability for the repayment of any 
part of the principal of or interest on such loan. 80 Stat. 807, 22 
U.S.C. 2370(r). 

By its plain language, § 620(r) of the Foreign Assistance Act of 1961 
does not apply to loans made under the Economic Cooperation Act. 

The authority to carry out a provision in a loan agreement made 
under the Economic Cooperation Act allowing for the postponement 
or modification of payments of principal or interest has been pre- 
served by subsequent acts which state that agreements entered 
into under repealed acts shall continue in full force until modified 
by appropriate authority. Mutual Security Act of 1954, § 543(a), 68 
Stat. 861; Foreign Assistance Act of 1961, § 643(a), 75 Stat. 460, 22 
U.S.C. 2402(a). 

Pursuant to the Federal Property and Administrative Services Act 
of 1949, § 401 (63 Stat. 397, 40 U.S.C. 511) the Secretary of State is 
authorized to amend and modify agreements made under the Sur- 
plus Property Act of 1944, 58 Stat. 765. 

The Export-Import Bank is authorized to reschedule loans where 
such rescheduling will maximize repayment. 

Neither § 403 (73 Stat. 610, as amended by 78 Stat. 1087) nor its suc- 
cessor, § 106(a), (80 Stat. 1532, 7 U.S.C. 1706(a)) of the Agricul- 
tural Trade Development and Assistance Act of 1954 (P.L. 480), 
which provides terms for dollar credit agreements made under that 
Act, restricts the authority to reschedule debts incurred under those 
agreements where the debtor nation faces imminent default and 
repayment will be maximized. 


DEcEMBER 24, 1970. 
THE SECRETARY OF THE TREASURY. 
My pear Mr. Secrerary: Your Ictter of July 16, 1970, asks 
for an opinion on a number of legal issues which have arisen 
in connection with a proposed rescheduling of Indonesia’s — 
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debts to the United States. Those debts are in the principal 
amount of $154.1 million. Your letter notes that the United 
States, together with a number of other countries, has pro- 
posed entering into agreement.with Indonesia to reduce the 
burden of certain large debts incurred by it prior to July 1, 
1966, totaling some $1.6 billion in principal. We understand 
that default is imminent on the Indonesian loans because both 
Indonesia’s domestic and foreign exchange resources are in- 
adequate to meet payments of principal and interest on its 
external debt. The agreements will in general extend the 
time for repayment of such debt and, in some cases, provide 
that no interest will be charged on past due principal and 
interest during the extended period of repayment. The pur- 
pose of these agreements, as I understand them, is to avoid 
complete default in the short run, and to maximize repay- 
ment of obligations owed to the United States and others in 
the long run. 

Annexed to your letter is a legal memorandum which con- 
cludes that the proposed rescheduling can be accomplished 
under existing law. For the reasons set forth below, I concur 
with that conclusion. 

There are four classes of debts due the United States which 
are involved : loans by the Agency for International Develop- 
ment (AID); surplus property loans; Export-Import Bank 
loans; and P.LL. 480 debts. It 1s necessary to construe the 
statutes governing these obligations to determine whether 
the Executive has the authority to modify them in the man- 


her proposed. 
AID Loans 


Two loans admimistered by AID are subject to the pro- 
posed rescheduling. One loan was originally made under the 
Economic Cooperation Act of 1948 (ECA loan), the other 
under the Foreign Assistance Act of 1961 (FAA loan). 

Section 635(g) (2) of the Foreign Assistance Act of 1961 
(75 Stat. 456, 22 U.S.C. 2395(g¢)) provides that “in making 
loans under this Act” the President may collect or compro- 
mise any obligations assigned to, or held by him. As your 
memorandum states, the compromise authority is limited by 
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sec. 620(r) of the same Act (as added in 1966, 80 Stat. 807, 
22 U.S.C. 2370(r) (Supp. V)), which provides: 


“No recipient of a loan made under the authority of this Act, any 
part of which is outstanding on or after the date of enactment of this 
subsection [September 19, 1966], shall be relieved of liability for the 
repayment of any part of the principal of or interest on such loan.” 


In keeping with this provision you conclude that any resched- 
uling of the FAA loan involved must, in accordance with its 
terms, require payment of interest on all outstanding balances 
of both principal and interest. (The memorandum states that 
one way this can be accomplished is by reducing the amounts 
due under the other loans, which are discussed infra.) Such a 
requirement complies with the limitations of sec. 620(r), and 
the proposed arrangement regarding the FAA loan is ex- 
pressly authorized by sec. 635(g) (2) of the 1961 Act. 

The Economic Cooperation Act of 1948, 62 Stat. 137, stated 
that assistance could be provided through grants, payment in 
cash, credit, or on such other terms of payment as the Eco- 
nomic Cooperation Administration (ECA) found appro- 
priate, depending on the needs of the recipient country. Sec- 
tion 111(c), 62 Stat. 145. The ECA loan agreement at issue 
was executed by the Export-Import Bank for ECA. See sec. 
111(c) (2). In line with both the broad authority of the ECA 
and the general powers of the Bank (see page 6, znfra) it con- 
tained a renegotiation provision allowing for the postpone- 
ment or modification in payments of interest or principal.' 
We understand that insertion of such a provision in ECA 
loan agreements administered by the Bank was a standard 
and unquestioned practice.’ 


1 Agreement between the Government of the Kingdom of the Netherlands 
and Export-Import Bank of Washington, Art. 4, Oct. 28, 1948: 

“If at any time or from time to time the parties hereto determine that 
it would be in their common interests because of adverse economic conditions 
or for any other reasons to postpone, or provide for the postponement of, 
any installments of interest or principal, or to alter or provide for the 
alteration of any provisions of the aforesaid promissory note relating to 
payment of interest and principal, or to modify the aforesaid promissory 
note in any other respect, they may by mutual agreement in writing provide 
for any such postponement or alteration or other modification.” 
Indonesia has assumed the obligation of The Netherlands. 

2 Letter from Herbert E. Morris, Assistant General Counsel for East Asia, 
AID, October 7, 1970. 
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The original authority to carry out the agreement validly 
made under the now repealed Act has been preserved. Both 
the Mutual Security Act of 1954, which repealed the Eco- 
nomic Cooperation Act, and the Foreign Assistance Act, 
which repealed the former Act, include provisions which 
state that agreements entered into under authority of repealed 
acts shall continue in full force until modified by appropriate 
authority. Mutual Security Act of 1954, sec. 543(a), 68 Stat. 
861; Foreign Assistance Act of 1961, sec. 643(a), 75 Stat. 460, 
992 U.S.C. 2402(a). By its plain language, sec. 620(r), which 
only applies to loans “made under the authority of this Act” 
(z.e., the Foreign Assistance Act of 1961), does not apply to 
loans made under the Economic Cooperation Act. We there- 
fore agree that there is authority to modify the ECA loan. 


SurpPLus Property Loan 


Under the Surplus Property Act of 1944, 58 Stat. 765, 
United States excess property was sold to Indonesia in 1947 
under credit arrangements. Pursuant to a later statute the 
Secretary of State is authorized to amend and modify agree- 
ments made under that Act which were in effect on July 1, 
1949. Federal Property and Administrative Services Act of 
1949, sec. 401, 63 Stat. 397, 40 U.S.C. 511. In this connection 
it is noteworthy that the latter Act further provides that for- 
elgn excess property may be disposed of by sale, exchange or 
transfer, for cash or credit, and “upon such other terms and 
conditions as the head of the executive agency concerned 
deems proper.” 40 U.S.C. 512, 63 Stat. 398. It 1s clear that 
Congress has given the Executive broad discretion in this 
area. I concur in your conclusion that payments governed by 
this legislation may be rescheduled. 


Export-Import Bank Loans 


Some of the loans at issue were made by the Export-Import 
Bank. The Bank is authorized to do “a general banking busi- 
ness.” 12 U.S.C. 635(a). Its enabling act has no specific re- 
strictions concerning the modification of loan agreements and 
it appears from the memorandum that the unquestioned ad- 
ministrative practice under the Bank’s act has been to permit 
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rescheduling as the Bank’s business requires in the same man- 
ner as a private bank. Since the memorandum expresses the 
view that the proposed rescheduling will maximize repay- 
ment, and there is no express or implied statutory limit on 
rescheduling, the Bank possesses the necessary authority to 
accomplish this. Cf. United States v. Corliss Steam-E'ngine 
Co., 91 U.S. 321 (1875); Whitman v. United States, 110 F. 
Supp. 444 (Ct. Cl. 1953). 


P.L. 480 AGREEMENTS 


There are two agreements with Indonesia for the sale of 
agricultural products which were entered into in 1966 under 
the dollar-credit provisions of the Agricultural Trade De- 
velopment and Assistance Act of 1954, as amended, com- 
monly called “P.L. 480”. Section 403 of the Act, which was 
applicable when the agreements were executed, required that 
dollar credits must be repaid in annual installments over a 
period not to exceed twenty years, plus a two-year grace 
period for the initial installment, and that the amounts fi- 
nanced bear interest at a rate set by the Secretary of Agri- 
culture, which could not be less than that charged for certain 
loans made under the Foreign Assistance Act. 73 Stat. 610 
(1959), amended by 78 Stat. 1037 (1964). P.L. 480 was re- 
vised in 1966. Section 106(a) of the revision effective Jan- 
uary 1, 1967 (after the agreements were made). contains 
credit provisions identical to those of sec. 403. 80 Stat. 1532, 
7 U.S.C. 1706(a) (Supp. V). You note that the proposed 
rescheduling would run counter to the limits now set out in 
sec. 106(a) and ask whether they apply to the rescheduling. 

The authority to make sales under P.L. 480 is set forth in 
general terms. Section 101 (80 Stat. 1526, 7 U.S.C. 1701 
(Supp. V)) now provides that “the President 1s authorized 
to negotiate and carry out agreements with friendly coun- 
tries to provide for the sale of agricultural commodities for 
dollars on credit terms or for foreign currencies.” Title IV 
of the earlier Act included a similar provision. In general, 
an officer authorized to make and carry out a contract for the 
United States has the authority to modify it where it 1s in the 
best interests of the United States to do so. Cf. United States 
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v. Corliss Steam-E'ngine Co., supra; Whitman v. United : 

States, supra. : 
The inquiry here then is whether sec. 403 or its successor, | 

sec. 106(a), imposes express or implied restrictions on the | 

responsible official which would limit his authority to re- 

schedule these debts in what he considers to be the best inter- 

ests of the United States. The language of these provisions 

as 1t bears on this point is as follows: 


‘“* * * Payment for such commodities shall be in dollars with inter- 
est at such rates as the Secretary may determine but not less than the 
minimum rate required by section 201 of the Foreign Assistance Act 
of 1961 for loans made under that section. Payment may be made in 
reasonable annual amounts over periods of not to exceed twenty years 
from the date of the last delivery of commodities in each calendar 
year under the agreement, except that the date for beginning such 
annual payment may be deferred for a period not later than two years 
after such date of last delivery, and interests shall be computed from 
the date of such last delivery.” 


The statutory language appears to address itself to the terms 
which should be contamed in an agreement between the 
United States and the debtor nation. Clearly, the language 
calls for an agreement which, if performed according to its 
tenor, will result in retirement of the debt in accordance with 
the provisions of the section. There is no indication that the 
terms of either of the agreements for which rescheduling is 
currently contemplated were inconsistent with the statute. 

The congressional pohcy expressed in sec. 106(a) and its 
predecessor undoubtedly reflects a determination on the part 
of Congress that dollar credit transactions are to be placed 
on a sound business basis with minimum financial loss to the 
United States. Officials charged with negotiating agreements 
subject to the provisions of this section are not free to author- 
ize agreements between the United States and debtor nations 
which in form comply with the restrictions imposed by the 
statute, but which, as a matter of reasonable expectation, 
cannot possibly be performed by the debtor nation in com- 
pliance with that section. 

But while the law does require more than pro forma com- 
pliance with its terms on the part of officials responsible for 
negotiating agreements, it does not address itself to the prob- 
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lem of rescheduling previously contracted debts when, not- 
withstanding the fact that the agreement has been made in 
good faith, the debtor nation at some later date faces the 
prospect of imminent default. on its obligation. 

It cannot be denied that provisions in an agreement for 
repayment of principal and interest negotiated with develop- 
ing countries in long-term credit transactions are necessarily 
based on somewhat speculative projections as to the future 
ability of the borrowing country to repay. In the instant case, 
for example, agreements were made following a period of 
grave political and economic difficulty. We are informed that 
an independent study commissioned by creditor nations has 
found that Indonesia presently lacks the necessary domestic 
resources in foreign exchange to service its current external 
debt, and that unless a renegotiation is effected, payments it 
is required to make under its existing obligations will be be- 
yond its financial capacity for some years to come. We under- 
stand that the United States Government has accepted these 
findings pursuant to an agreed minute of April 24, 1970. That 
minute may fairly be compared to a composition of creditors 
concerning the Indonesian debts. 

Nothing in P.L. 480 suggests any congressional] certainty 
that every single agreement for repayment. would be car- 
ried out according to its terms. Giving the statute the broad- 
est reading consistent with its language. we find that it 
neither expressly not impliedly prohibits renegotiation under 
the circumstances here presented, where the facts clearly 
establish that the debtor nation faces 1mminent default. In- 
deed, the broad congressional policy underlying sec. 106(a) 
and its predecessor—that the maximum recovery be obtained 
for the United States—may well be furthered, rather than 
hindered, by the sort of rescheduling of debts on the part of 
the creditor nations which is here contemplated. Accord- 
ingly, rescheduling of the debts incurred by Indonesia under 
P.L. 480 is authorized, it having been found by those officials 
charged with the responsibility that it will in fact maximize’ 
repayment to the United States. 


Sincerely, 
JOHN N. MITCHELL. 
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EXPORT-IMPORT BANK—GUARANTY OF INTEREST—SUB- 


ORDINATION OF CLAIMS FOR REIMBURSEMENT AND SUB- 
ROGATION 


Agreements by the Export-Import Bank to guarantee the interest pay- 
able on securities issued by a private corporation for the purpose 
of obtaining funds for the financing of exports from the United 
States are authorized by section 2(a) of the Export-Import Bank 
Act, as amended (12 U.S.C. 635(a)), and hence constitute general 
obligations of the United States backed by its full faith and credit. 

If the Export-Import Bank pays interest on those securities pursuant 
to that guaranty, the resulting rights of the Bank for reimbursement 
and subrogation will be subordinated to the claims of the holders of 
those securities. 


Marcw 10, 1971. 
Tue SECRETARY OF THE TREASURY. 


My pear Mr. SecreTary: On January 27, 1971, your pred- 
ecessor, Secretary Kennedy, requested my opinion with re- 
spect to several questions which arise by reason of a proposed 
agreement between the Export-Import Bank (hereafter re- 
ferred to as “the Bank”) and Private Export Funding Cor- 
poration (hereafter referred to as “PEFCO”). These ques- 
tions are (1) whether the Bank has the power to issue the 
guaranties contemplated under the agreement, (2) whether 
the obligations incurred pursuant to such guaranties are gen- 
eral obligations of the United States backed by its full faith 
and credit, and (3) whether the Bank’s claims against 
PEFCO arising from the guaranties issued pursuant to the 
proposed agreement would be subordinated to the claims of 
the holders of PEFCO’s debt obligations to receive payment 
of the principal of the debt obligations when due. For the 
reasons set forth below, I am of the opinion that all three 
questions are to be answered in the affirmative. 
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The economic and legal considerations underlying the pro- 
posed agreement are explained in detail in the memorandum 
of law prepared by the General Counsel of the Bank, at- 
tached to your request for an opinion. They may be sum- 
marized as follows: 

The proposed agreement constitutes a part of an arrange- 
ment designed to utilize for the financing of export trans- 
actions certain sources of private capital which traditionally 
limit themselves to long-term investments. PEFCO would 
establish a pool of obligations issued by foreign importers to 
United States exporters and bearing the Bank’s direct and 
unconditional guaranty as to principal and interest (Im- 
porter Notes). Against this pool PEFCO would issue its 
securities fully backed by a pledge of Importer Notes (Guar- 
anteed Securities). 

While the holders of PEFCO’s Guaranteed Securities 
would be fully secured as to principal in view of PEFCO’s 
pledge and the Bank’s guaranty of the Importer Notes, they 
are subject to certain contingent hazards with respect to the 
interest borne by those securities. In spite of the Bank’s 
guaranty of interest on the Importer Notes, it is possible 
that as the result of changes in interest rates the Importer 
Notes may earn less interest than the rate stipulated for 
PEFCO’s Guaranteed Securities. Moreover, there may be 
delays in the reinvestment of repaid Importer Notes with 
concomitant losses of income. To guard againt this con- 
tingency, the Bank agrees to “fully and unconditionally 
guarantee the due and punctual payment of all interest on 
any debt obligation to PEFCO * * *.” Your three questions 
are directed at several aspects of this guaranty by the Bank. 


II 


Your first question is directed to the Bank’s power to guar- 
antee payment of the interest on the Guaranteed Securities. 
Section 2(a) of the Export-Import Bank Act, as amended 
(hereafter referred to as “the Act”), 12 U.S.C. 635(a), pro- 
vides in pertinent part: 
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“«“* * * The objects and purposes of the bank shall be to 
aid in financing and to facihtate exports and imports * * * 
between the United States * * * and any foreign country or 
the agencies or nationals thereof. In connection with and in 
furtherance of its objects and purposes, the bank is author- 
ized and empowered to do a general banking business * * *; 
to guarantee notes, drafts, checks, bills of exchange, accept- 
ances, including bankers’ acceptances, cable transfers, and 
other evidences of indebtedness; to purchase, sell, and guar- 
antee securities * * *,” 

PEFCO’s Guaranteed Securities are designed to obtain, 
for the financing of U.S. exports, funds of a kind heretofore 
restricted to long-term investment. Since the Bank’s guar- 
anty of interest will make PEFCO’s Guaranteed Securities 
more attractive to the long-term credit market, the proposed 
guaranty would further the Bank’s objective of encouraging 
and assisting the financing of exports from the United States. 

The Guaranteed Securities to be issued by PEFCO there- 
fore are evidences of indebtedness which the Bank has the 
power to guarantee. That authority includes the guaranty of 
principal as well as interest (New Orleans v. Clark, 95 U.S. 
644, 651-652 (1877); Stearns, Law of Suretyship (5th Ed., 
1951) Sec. 4.19), but the Bank obviously can limit the guar- 
anty to that part of the indebtedness which needs additional 
security, vz., interest. Since the principal of the Guaranteed 
Securities is already adequately secured, to guarantee it 
would lead to unbusinesslike duplication and tie up an un- 
necessarily large amount of the Bank’s authority to lend and 
guarantee (section 7, 12 U.S.C. 635e) .? 

I therefore conclude that the Bank has the power to guar- 
antee the interest on PEFCO’s Guaranteed Securities. This 
co.clusion 1s, of course, subject to the following self-evident 
reservations. At the time the Bank guarantees a specific issue 
of Guaranteed Securities, its obligational authority under 
section 7 must not have been exhausted and its corporate exist- 


1Under business practices which were abandoned only in the recent past, 
the Guaranteed Securities presumably would have been issued as bearer securi- 
ties with interest coupons attached. Those coupons would have been securities 
which the Bank can guarantee under section 2 of the Act. I do not believe the 
Bank’s authority to guaraptee interest has changed as the result of the changes 
in the form but not the substance of business practices. 
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ence must not have expired.? While section 8, 12 U.S.C. 635f, 


does not preclude the Bank from assuming prior to the date , 
of the expiration of its corporate existence a liability as 


guarantor of obligations which mature subsequent to that 
date, it can after that date exercise its functions only for the 
purposes of orderly liquidation. The incurring of a new 
liability as the guarantor of a long-term security issue can- 
not as a rule be considered to constitute an incident of orderly 
liquidation. | 


III 


You next inquire whether the Bank’s guaranties of interest 
constitute general obligations of the United States backed by 
its full faith and credit. A series of opinions of the Attorneys 
General beginning in 1953 has established that a guaranty by 
an agency of the United States or by a Government corpora- 
tion “contracted pursuant to a congressional grant of author- 
ity for constitutional purposes is an obligation fully binding 
on the United States despite the absence of statutory lan- 
guage expressly pledging its ‘faith’ or ‘credit’ to the 
redemption of the guaranty and despite the possibility that a 
future appropriation might be necessary to carry out such 
redemption.” 42 Op. A.G. 21. 


In 1966, Attorney General Katzenbach ruled specifically 
with respect to the Bank that where the latter issues guaran- 
ties pursuant to its statutory authority, the resultant obliga- 
tion constitutes a valid general obligation of the United 
States, backed by its full faith and credit, and that the hold- 
ers of such guaranties are therefore in a position to reach 
beyond the Bank and its assets to the United States for a 
source of payment, if necessary. 42 Op. A.G. 327. During 
the debates on Public Law 90-390 relating to the Bank’s 
Export Expansion Fund, this opinion was referred to on the 
floor of the Senate as correctly characterizing the status of 
the Bank’s obligations. 114 Cong. Rec. 17418. 


2It will be noted that the proposed agreement does not in itself constitute a 
guaranty of interest. The Bank merely agrees that it will at the request of 
PEFCO guarantee the payment of interest on such Guaranteed Securities as 
PEFCO may issue in the future. 


SS 
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Since it has been established that the Bank has the power 
to guarantee the interest on PEFCO’s Guaranteed Securities, 
it follows that those guaranties constitute “general obliga- 
tions of the United States backed by its full faith and credit.” 


IV 


Your final question relates to the relative priorities between 
the Bank’s rights of reimbursement resulting from the per- 
formance of its guaranty and the rights of the holders of 
the Guaranteed Securities. If, in the event of a default by 
PEFCO in the payment of interest to its security holders, the 
Bank makes such payments under its guaranty, it will, of 
course, have discharged an obligation owed by PEFCO to 
the security holders and would ordinarily be entitled to re- 
imbursement from PEFCO. At the same time, the security 
holders may be seeking payment of the principal of their 
debt from PEFCO. If PEFCO is insolvent, it may be unable 
to satisfy both claims. 

This question requires consideration of section 3466 of the 
Revised Statutes, 31 U.S.C. 191, which provides in substance 
that where any person indebted to the United States is 
insolvent the claim of the United States is entitled to 
priority.* 

This section deals generally with the priority to which 
the United States and its agencies are entitled as against an 
insolvent debtor. While the statutory language contains no 
express exception, the Supreme Court of the United States 
has indicated that there is an implied exception to the 
priority where to grant it would defeat the purpose of Con- 
gress manifested in a separately enacted statute. 

In United States v. Guaranty Trust Company, 280 U.S. 478 
(1930), the Court had occasion to review the applicability 


*R.8. 3466, 31 U.S.C. 191, provides: 

*“‘Whenever any person indebted to the United States is insolvent, or whenever 
the estate of any deceased debtor, in the hands of the executors or administra- 
tors, is insufficient to pay all the debts due from the deceased, the debts due to 
the United States shall be first satisfied ; and the priority established shall ex- 
tend as well to cases in which a debtor, not having sufficient property to pay all 
his debts, makes a voluntary assignment thereof, or in which the estate and 
effects of an absconding, concealed, or absent debtor are attached by process of 
law, as to cases in which an act of bankruptcy is committed.” 
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of section 3466 to claims by the United States for repayment 
of indebtedness owed by a railroad to the government under 
the provisions of the Transportation Act of 1920. This Act 
had provided for the funding of existing indebtedness from 
the railroad to the government, with the debt to be repaid 
over a period of years, and also for shorter term advances to 
railroads of sums necessary to enable them to meet fixed 
charges and operating expenses. The United States, having 
advanced money under these sections, claimed in an insolv- 
ency proceeding involving a railroad that it was entitled to 
priority for repayment under section 3466. The Supreme 
Court said: 

“To have given priority to debts due the United States 
pursuant to Title II, would have defeated the purpose of 
Congress. It not only would have prevented the reestablish- 
ment of railroad credit among bankers and investors, but it 
would even have seriously impaired the market value of out- 
standing railroad securities. It would have deprived the car- 
riers of the credit commonly enjoyed from supplymen and 
others; would have seriously embarrassed the carriers in their 
daily operations; and would have made necessary a great 
enlargement of their working capital. The provisions for 
loans under section 210 would have been frustrated. For, 
carriers could ill afford voluntarily to contract new debts 
thereunder which would displace, pro tanto, their existing 
bonded indebtedness. The entire spirit of the Act makes clear 
the purpose that the rule leading to such consequences should 
not be applied.” (280 U.S., at 485.) 

Subsequent cases decided by the Supreme Court make 
clear that, while the implied exception is to be narrowly 
confined, it is nonetheless available in the event of “the 
plainest inconsistency” between another Congressional act 
and the command of section 3466. Massachusetts v. United 
States, 333 U.S. 611, 634 (1948). 

In 37 Op. A.G. 310 (1933), Attorney General Cummings 
expressed the opinion that section 3466 was not applicable 
to a claim by the United States to preference over holders of 
bonds of the Home Owners’ Loan Corporation on account of 
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interest advanced under the Government’s guaranty of that 
interest. He reached this result “* * * because the guaran- 
tee of the United States would be almost wholly illusory if 
the payments gave the United States a claim against the 
assets of the Corporation which must be satisfied before the 
bondholders could be paid. It is of course obvious on the face 
of the legislation that the purpose of Congress was to increase 
the marketability of the bonds and not to impair them; and 
and this result would plainly not be reached if the United 
States was to receive prior payment on account of advances 
of interest * * *, 

“* * * But this statute [section 3466], wholly general in 
its terms, is not in my opinion applicable to the claim of the 
United States against the Home Owners’ Loan Corporation 
for advances of interest, since, as has already been observed, 
the effect of such application is wholly inconsistent with the 
obvious purpose of the Act.” 37 A.G. Op., at 312. 

The parallel between the United States guaranteeing inter- 
est on the bonds of the Home Owners’ Loan Corporation, and 
the Bank guaranteeing the interest on PEFCO’s Guaranteed 
Securities, is apparent. I think it clear that the purpose of 
the statute authorizing the Bank to guarantee indebtedness 
would be no less frustrated by the application of section 3466 
than would the Congressional purpose: in authorizing the 
United States to guarantee payment of interest on the bonds 
of the Home Owners’ Loan Corporation. I therefore con- 
clude that the United States would not be entitled, under 
section 3466, to priority over the holders of PEFCO’s Guar- 
anteed Securities as a result of payments which it makes to 
the latter in accord with its guaranty of interest on PEFCO’s 
Guaranteed Securities. 

Your third question goes beyond the conclusion just stated, 
of course, to inquire whether the United States, if not entitled 
to priority, would share ratably or would be junior to the 
claim of the holders of the Guaranteed Securities against 
PEFCO for repayment of the principal of those securities. 
The Opinion of Attorney General Cummings, referred to 
above, determined that the United States was not only not 
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entitled to priority, but that the United States would not be 
entitled to share in the assets of the Corporation for the re- 
payment of such advances before the bondholders had been 
paid in full. 37 Op. A.G., at 312-313. Such a conclusion is not 
only consistent with the purpose of Congress in providing for 
the guaranty of obligations by the United States, but is 
likewise consistent with general rules governing the relation- 
ship between sureties and the creditors whose claims they 
agreed to protect. A solvent surety or guarantor may not 
compete with the class of creditors whose claims he had 
agreed to protect before they are paid in full. Jenkins v. 
National Surety Co., 277 U.S. 258, 266-267 (1928). This rule 
applies equally to the situation where the guarantor, as here, 
is responsible only for a part of the debt owed by the debtor 
and has fully discharged that responsibility. United States 
v. National Surety Co., 254 U.S. 73 ( ial Stearns, Law of 
Suretyship (5th Ed. 1951) Sec. 11.2. 

Therefore, under the foregoing reasoning, the Bank’s claim 
against PEFCO arising as a result of its payment of guar- 
anteed interest to the holders of PEFCO’s Guaranteed Secur- 
ities would be junior to the right of those security holders 
to receive payment of their debt from PEFCO when due. 


Sincerely, 
JOHN N. MITCHELL. 


LEGALITY AND EFFECT OF TRANSFERRING CERTAIN REAL 
PROPERTY PRESENTLY HELD BY AGENCIES OF THE FED- 
ERAL GOVERNMENT TO THE POSTAL SERVICE 


Sections 401(5) and 2002(c) of the Postal Reorganization Act (P.L. 
91-375, August 12, 1970, revising and reenacting Title 39, United 
States Code) authorize transfers of real property to the Postal 
Service by interagency agreement rather than by deed. 

Transfers effected in this manner will give the Postal Service full 
power to convey or grant security interests in such property. 

The legislative history of the Postal Reorganization Act indicates 
that the word “pledge” used in section 2005(b) was intended to be 
used in a nontechnical sense to mean any security arrangement, in- 
cluding a mortgage of real property, rather than the narrower 
technical meaning, which pertains to the bailment of personalty as 
security. 


Marcu 25, 1971. 
Tue Postmaster GENERAL. 

My pear Mr. PostMasTER GENERAL: I have your letter re- 
questing my advice concerning the legality of transferring 
certain real property presently held by agencies of the 
Federal Government to the new Postal Service by inter- 
agency agreements rather than by federal recorded deeds. 
You also inquire whether transfers effected in this manner 
would, in accordance with the Postal Reorganization Act 
(P.L. 91-375, August 12, 1970, revising and reenacting 
Title 39 of the United States Code), give the Postal Service 
complete power of disposition and control with respect to 
the property, including the power to sell, lease or mortgage. 

Your letter is accompanied by an opinion of your General 
Counsel. I believe the conclusions reached in the opinion are 
correct and that the proposed transfer agreements are both 
authorized and will vest the new Postal Service with power 
“* * * to hold, maintain, sell, lease, or otherwise dispose of 
such property of any interest therein * * *” as provided by 
39 U.S.C. § 401(5), including the power to mortgage, pledge, 
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or otherwise utilize such property as security, in connection 
with the borrowing activities of the Postal Service authorized 
by 39 U.S.C. § 2005. 

Section 2002(c) provides for the transfer of certain prop- 
erties from the various agencies of the Government to the 
new Postal Service, with the approval of the Director of the 
Office of Management and Budget. There is no mention of 
the manner in which the transfer of real property is to be 
made, but I am informed that it 1s customary to effect such 
transfers through the use of interagency agreements. No- 
where in the statute is there any evidence that Congress in- 
tended to require conveyance by deed. 

Section 401(5) confers upon the Postal Service the power 
“to acquire property in any lawful manner” and “to hold, 
maintain, sell, lease, or otherwise dispose of such property 
or any interest therein.” It is my opinion that the words 
“acquire property in any lawful manner” are sufficiently com- 
prehensive so as to authorize transfers effected by interagency 
agreements as well as formal conveyance of title. 

It is my further opinion that the words “sell, lease, or 
otherwise dispose of such property or any interest therein” 
are also sufficiently comprehensive so as to authorize the 
conveyance or granting of any kind of security interest in 
the property acquired, including the mortgaging or pledging 
of such property. 

The power to mortgage, pledge, or otherwise utilize the 
real or other property of the Postal Service as security is con- 
firmed by other provisions of Title 39 and their legislative 
history. Section 2005(a) thereof provides that, “The Postal 
Service is authorized to borrow money and to issue and sell 
such obligations as it determines necessary * * *.” The word 
“obligations” as used therein includes “mortgages” and “any 
other evidence of indebtedness.” Jd. 2001(2). In addition, 


1 At least one case has held with respect to another statute that it was the 
intent of Congress to authorize an agency to transfer the full control of Gov- 
ernment real property to another agency without requiring a formal conveyance 
by deed. The court stated: “Congress did not require that such a transfer to 
the Navy should be recorded among the land records of the State * * oo 
egy v. United States, 150 F. 2d 504, 508 (4th Ctr. 1945), cert. denied, 326 

SS. 771. 
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Section 2005(b) expressly authorizes the Postal Service to 
“pledge” its “assets.” These “assets” will include those trans- 
ferred to it by interagency agreement. Jd. 2002(c), second 
sentence. They will consist of both real and personal prop- 
erty. The legislative record is clear that the word “pledge,” 
as employed in Section 2005(b) and as discussed during ex- 
tended hearings, was used in a nontechnical sense to mean 
any security arrangement, including “a mortgage,” rather 
than being confined to its restrictive technical meaning of a 
bailment of personalty as security.’ 

On the basis of the above, it is my opinion that real prop- 
erty may be transferred to the new Postal Service by the use 
of interagency agreements approved by the Director of the 
Office of Management and Budget. Such transfers will vest 
the Postal Service with full power of disposition and con- 
trol over the transferred property, including the right to sell, 
lease, or mortgage it. 


Sincerely, 
JOHN N. MITCHELL. 


2H.R. Rep. No. 1104, 91st Cong., Ist Sess. 20 (1970) ; Hearings on Various 
Proposals to Reform the Postal Establishment Before the House Committee on 
Post Office and Civil Service, 91st Cong., Ist Sess. 335, 1174-1175 (1969) ; 
Hearings on Reorganization of the Postal Establishment to Provide for Eff- 
cient and Economical Postal Service Before the Senate Committee on Post 
Office and Civil Service, 91st Cong., Ist Sess. 270—385 (1969). 


INDIAN TREATY RESERVATION LANDS—AUTHORITY OF 
THE PRESIDENT TO RETURN POSSESSION OF LANDS 
PLACED IN NATIONAL FORESTS AND EXCLUDED FROM 
RESERVATIONS AS A RESULT OF ERRONEOUS SURVEYS 


The treaty of 1855 vested in the Yakima Tribe of Indians a prop- 
erty right in their reservation lands which is protected by the 
Fifth Amendment to the Constitution. 

Save in exceptional circumstances not present here, the physical 
appropriation of private property by the federal government does 
not result ina Fifth Amendment “taking” for which the United 
States is liable, unless the action is authorized by Congress, or 
an originally unauthorized action is subsequently ratified by Con- 
gress. 


The good faith but erroneous exclusion of some 21,000 acres of land 
from the Yakima Indian Reservation by the proclamation of 
1907 was not authorized by 16 U.S.C. 471 and related statutory 
provisions, and Congress has never ratified that erroneous action. 

The President has authority under 16 U.S.C. 478 to return the land 
to the Yakima Indian Reservation. 


JANUARY 18, 1972. 
THE PRESIDENT. 

MY DEAR MR. PRESIDENT: You have asked for my opinion 
regarding the legal question whether some 21,000 acres 
of land in the State of Washington, which were originally 
intended to be included within a reservation established 
by an 1855 treaty with the Yakima Tribe of Indians, but 
which have been administered by the Forest Service as 
part of a national forest since 1907, have been “taken” 
from the Tribe by the United States within the meaning 
of the Fifth Amendment to the Constitution. The General 
Counsel of the Department of Agriculture, representing 
the Forest Service, has concluded that the land in ques- 
tion has been “‘taken’”’ and that at least as to a portion of 
the lands now designated a wilderness area, legislation 
would be necessary to restore the land to the Tribe. The 
General Counsel of the Department of the Interior, rep- 
resenting the Tribe’s interests, is of the view that no 
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Fifth Amendment ‘“‘taking’”’ has occurred, and that pos- 
session can be restored to the Tribe by Executive action. 

Both General Counsels have submitted for my consid- 
eration memoranda setting forth the facts and legal 
principles they deem relevant. These submissions are not 
in significant dispute as to the facts, and I have relied 
upon them substantially in that regard. The relevant 
facts may be summarized as follows: 

In 1855, representatives of the United States negotiated 
a treaty with the Yakima Tribe which was subsequently 
ratified and proclaimed in 1859. 12 Stat. 951. Under the 
treaty, the Tribe ceded all lands theretofore claimed and 
occupied by it to the United States. In return, the treaty 
reserved from the ceded lands a tract, described generally 
‘by certain natural landmarks, for the exclusive use and 
benefit of the Tribe. At the time the treaty was negoti- 
ated, a map of the reservation was prepared which de- 
picted its boundaries more clearly than the treaty de- 
scription and which reflected the understandings of the 
parties. Shortly thereafter, however, this map was mis- 
placed in government files and was not found until 19380. 

In 1891, a statute (26 Stat. 1108, now 16 U.S.C. 471) 
was enacted authorizing the President to “set apart and 
reserve * * * public land bearing forests * * * as public 
[forest] reservations.”’ Another provision of that 1891 
statute (now 43 U.S.C. 1197) provided in pertinent part, 
however, that “nothing in this act shall change, repeal, or 
modify any agreements or treaties made with any Indian 
tribes for the disposal of their lands * * *; and the dis- 
position of such lands shall continue in accordance with 
the provisions of such treaties or agreements.” 

In February 1897, in the waning days of his adminis- 
tration, President Cleveland proclaimed a number of new 
national forests in several western States, including the 
Mount Rainier Forest Reserve in Washington near the 
western boundary of the Yakima reservation. President 
Cleveland’s proclamations aroused considerable contro- 
versy in the affected areas and in Congress. The Presi- 
dent had acted upon recommendations of an advisory 
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commission which had apparently thought that the af- 
fected areas were neither occupied nor developed. In fact, 
there had been relatively extensive settlement and devel- 
opment in many of the affected areas, principally by 
prospective homesteaders and miners. However, partly 
because much of the areas had not yet been officially sur- 
veyed, many of the settlers had been unable to perfect 
their claims and acquire titles under the homestead laws. 
See 30 Cong. Rec. 899-924, 964. 

Various solutions to the plight of the settlers were 
considered. There was substantial doubt in Congress 
(although the legal basis for it is unclear) that President 
McKinley had legal authority to revoke the proclamations 
of his predecessor. The Senate passed a bill in 1897 that 
would have nullified President Cleveland’s proclamations 
altogether. Id. at 980. As ultimately enacted the 1897 
statute clarified the President’s authority under the stat- 
ute of 1891 by expressly authorizing him to modify or 
vacate prior Executive orders establishing forest reserva- 
tions. 30 Stat. 11, 36, now 16 U.S.C. 473. In addition, the 
1897 statute granted limited protection to the inchoate 
rights of settlers in the affected areas by suspending the 
effect of President Cleveland’s proclamations for a limited 
period (to allow time for perfection of some land claims) 
and by authorizing persons with unperfected claims to re- 
linquish them and to file new claims on other public lands, 
allowing them credit for time spent on their relinquished 
claims. 30 Stat. 36. 

In 1907, President Theodore Roosevelt, purporting to 
act under the provisions of the 1897 statute granting him 
authority to modify prior Executive orders or proclama- 
tions establishing forest reservations, enlarged the bound- 
aries of the Mount Rainier Forest Reserve to include 
the land in question here. Subsequent Executive orders 
changed the name of the forest reservation to the Colum- 
bia National Forest and ultimately to its present name, 
the Gifford Pinchot National Forest. In 1942, approxi- 
mately half of the area in dispute was designated by the 
Forest Service as part of the Mount Adams Wild Area. 
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Although earlier surveyors had experienced difficulty 
in reconciling the treaty descriptions with the actual 
topography of the area, the first consequential mistake 
concerning the boundaries of the Yakima reservation 
occurred in 1891, when a survey was made placing its 
western boundary substantially to the east of its origi- 
nally intended location. Following this survery, certain 
reservation lands were patented to the Northern Pacific 
Railway under the mistaken belief that they were public 
lands. The Indians were dissatisfied with the 1891 survey, 
and a new survey in 1899 placed the western reservation 
boundary farther west. Congress recognized the 1899 
survey, on the basis of the then available evidence, in a 
1904 statute. Thereafter, the United States sued on behalf 
of the Tribe to cancel the patents erroneously issued to 
the railroad, and the Supreme Court ultimately affirmed 
cancellation of the patents. Northern Pac. Ry. v. United 
States, 227 U.S. 355 (1918). | 

After the 1855 map accurately showing the reservation 
boundaries was recovered in 1930, the Tribe sought Con- 
gressional recognition of its claim. The facts concerning 
the Tribe’s claim to the land, based among other things 
on prior surveying errors and the long-lost map, were 
submitted to the Indian Affairs Committees of both 
Houses, which recommended enactment of remedial legis- 
lation. See S. Rep. No. 385 on S. 773; H. Rep. No. 749 on 
H.R. 2390, 76th Cong., 1st Sess. In 19389, the Senate 
passed a bill granting the Court of Claims jurisdiction to 
determine the Tribe’s claim and to render, among other 
relief, judgment for the present value of the land in dis- 
pute, reserving to the United States the right to restore 
the land to the Tribe in lieu of compensation. However, 
the House of Representatives took no action on the bill. 

Following establishment of the Indian Claims Commis- 
sion in 1946 (25 U.S.C. 70, et seq.), the Tribe asserted 
its claim to the land in question before that body. The 
Commission first rejected the claim, holding that the 
Supreme Court’s 1913 decision in the Northern Pacific 
case was res judicata as to the location of the boundary. 
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The Court of Claims reversed, holding res judicata inap- 
plicable, and directed the Commission to determine the 
true location of the reservation boundary on the basis of 
all the available evidence. Yakima Tribe v. United States, 
158 Ct. Cl. 672 (1962). Thereafter, and relying heavily 
on the original treaty map (which had not been available 
in the Northern Pacific case), the Commission found that 
the land in question had been intended for inclusion in 
the reservation under the 1855 treaty. However, the 
Commission did not decide the legal question whether the 
lands had been “taken” by the United States under the 
circumstances outlined above. 16 Ind. Cl. Comm. 536 
(1966). 

In 1968, the parties entered into a stipulation, approved 
by the Commission and subsequently extended, providing 
that the Tribe might seek restoration of the lands to it 
by Executive action by June 30, 1972; failing such 
action, the Tribe’s claim will proceed to trial on the 
merits before the Commission. The Tribe’s efforts to ob- 
tain Executive restoration of the land resulted in the dis- 
agreement of the General Counsels of the Departments 
of Agriculture and Interior on the legal question you 
have asked me to resolve. For the reasons that follow, I 
have concluded that the lands in question have not been 
“taken” by the United States within the meaning of the 
Fifth Amendment, and that possession of them can be 
restored to the Tribe by Executive action. 

The treaty of 1855 vested in the Tribe a property right 
in the reservation lands which could not be taken from 
it by the government without just compensation. Chip- 
pewa Indians v. Umted States, 305 U.S. 479 (19389). 
Under the Constitution, the power to take private prop- 
erty for public uses is vested primarily in Congress. Save 
in exceptional circumstances not present here (see, ¢.g., 
Mitchell v. Harmony, 13 How. 115, 183-134 (1851) ), the 
physical appropriation of private property by the Execu- 
tive does not result in a Fifth Amendment “taking” for 
which the United States is liable, unless the Executive 
action is authorized by Congress (Youngstown Sheet & 
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Tube Co. v. Sawyer, 343 U.S. 579 (1952) ), or unless an 
originally unauthorized Executive action is subsequently 
ratified by Congress. Shoshone Tribe v. Umted States, 
299 U.S. 476 (1937); cf. United States v. North American 
Trans. & Trading Co., 253 U.S. 330 (1920). Where an 
Executive officer appropriates private property for gov- 
ernment use without statutory authority, he may be indi- 
vidually liable for damages or other appropriate redress, 
but the Fifth Amendment imposes no obligation on the 
United States to make compensation, even though the 
officer’s action redounds to its benefit. Hooe v. United 
States, 218 U.S. 322 (1910) ; New York Telephone Co. v. 
United States, 186 F. 2d 87 (C.A. 2, 1943); Franco-Italian 
Packing Co. v. United States, 130 Ct. Cl. 786 (1955) ; cf. 
The Flying Fish, 2 Cranch 170 (1804). 

To be sure, the foregoing principles may operate 
- harshly in particular cases. Where an Executive officer 
appropriates private property in good faith under color 
of legal authority, and his action directly benefits the 
government, equitable factors may argue strongly for 
compensation by the United States, particularly where 
practical considerations preclude effective relief against 
the individual officer. The potential harshness of these 
principles has been mitigated in part by the Federal Tort 
Claims Act (28 U.S.C. 1346 (b)), under which the United 
States may be liable in tort for unauthorized and wrong- 
ful acts of its agents, if committed within the general 
scope of their employment. Hatahley v. United States, 
351 U.S. 1738 (1956). In addition, the courts have tended 
to resolve doubtful questions of authority in favor of its 
existence where the circumstances otherwise indicated 
the appropriateness of compensation. See, e.g., Eyherabide 
v. United States, 345 F. 2d 565 (Ct. Cl. 1965) ; Central 
Eureka Mining Co. v. United States, 134 Ct. Cl. 1 (1956). 
But where the statute under which the government agent 
purports to act expressly prohibits the action in question, 
no “taking’’ within the meaning of the Fifth Amendment 
occurs. Hooe v. United States, supra. 

These principles preclude the view that the land in- 
volved here was ‘taken’ by the United States by virtue 
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of its mistaken inclusion in the Mount Rainier Forest 
Reserve in 1907. The President’s authority under section 
24 of the 1891 statute, the only applicable source of statu- 
tory authority for President Roosevelt’s proclamation, is 
limited by section 10 of that statute, which prohibits 
modification of existing Indian treaty reservations. The 
legislative history of the 1897 statute, pursuant to which 
President Roosevelt purported to act, makes it clear that 
that statute was a mere clarification of the general au- 
thority to create forest reserves conferred by the 1891 
statute. Reading the two statutes together, the later does 
not confer authority independent of the restrictions con- 
tained in the earlier. Moreover, the legislative history 
and related provisions of the 1897 statute underscore the 
conclusion that the 1891 statute granted the President 
no authority to take vested private property rights for 
forest reserves. Since the 1897 Congress acted to protect 
inchoate property rights of settlers from the effect of 
President Cleveland’s proclamations, it follows a fortion 
that Congress did not intend to authorize the taking of 
vested property rights, such as those enjoyed by the 
Yakima Tribe. 

Nor does it appear that the original unauthorized 
appropriation of the land in 1907 has ever been effectively 
ratified by Congress, so as to constitute a Fifth Amend- 
ment taking. Congressional ratification of unauthorized 
Executive actions has been inferred by the courts in 
varying factual circumstances, usually without articula- 
tion of the technical elements of ratification. See, e.g., 


1 Whether Congress intended that the limitations of section 10 were to apply to 
the President’s authority under section 24 is not entirely clear, primarily because 
of the separation of these sections in a statute relating to diverse subjects and the 
lack of an express cross-reference between the two sections. The legislative history 
of the 1891 statute sheds no light on the question. However, my conclusion that 
the two sections are related is supported by the balance of relevant considerations, 
particularly the literal language of the statute and the legislative history of the 
1897 amendments, described above. This interpretation of the statute is also sup- 
ported by pertinent policy considerations. As the decided cases attest, during the 
latter half of the Nineteenth Century, many Indian reservations adjoined tracts of 
public lands and boundary lines were constantly in dispute. Under these circum- 
stances, which were known to Congress, it was entirely appropriate to secure the 
integrity of Indian treaty reservations as against the President’s otherwise broad 
authority to create national forests from public lands. 
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Hirabayashi v. United States, 320 U.S. 81 (1943) ; Brooks 
v. Dewar, 318 U.S. 354 (1941) ; Isbrandtsen-Moller Co. 
v. United States, 300 U.S. 189 (1937). However, in the 
cited cases, it appeared that Congress had knowledge of 
the relevant facts in direct relation to the enactment 
deemed to ratify the action in question. By contrast, the 
Court has rejected ratification arguments based upon 
subsequent appropriations statutes providing funds for 
carrying out various activities, including unauthorized 
activities, where those statutes or their legislative his- 
tories did not “plainly show a purpose to bestow the pre- 
cise authority which is claimed.” Ex parte Endo, 323 U.S. 
283, 303, note 24 (1943), quoted with approval and fol- 
lowed in Greene v. McElroy, 360 U.S. 474, 505 (1959). 
And ratification will not be inferred in the absence of a 
clear expression of Congressional intent where the ac- 
tivity in question is of doubtful constitutionality. Greene 
v. McElroy, supra. Similarly, ratification should not be 
inferred where it would be inconsistent with prior Con- 
gressional actions relating to the same subject matter. 

- Applying those principles to the present case, no Con- 
gressional ratification could have occurred until at least 
1930, when the original Treaty map depicting the true 
boundaries of the reservation was discovered. To be sure, 
the Congressional Committees on Indian Affairs were 
apprised of the discovery of the map and other relevant 
facts in 1939 in connection with the bills referred to 
above. But the House of Representatives took no action 
on these bills. The fact that subsequent Congresses have 
appropriated funds for Forest Service administration of 
the land in question, along with other public lands, can 
hardly constitute ratification of the mistaken action taken 
under the 1907 proclamation, unless it were shown that 
the relevant facts had been brought to the attention of the 
legislators in connection with enactment of the appropria- 
tions bills. Absent such a showing, it would be unwar- 
ranted to attribute the knowledge requisite to an inten- 
tion to ratify to the appropriation statutes of subsequent 
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Congresses, merely because committees of a prior Con- 
gress had been given the relevant information. 
Furthermore, past indications of relevant Congres- 
sional intent militate against an inference of any inten- 
tion to ratify the 1907 action. The legislative histories 
of the 1891 and 1897 statutes reflect a zealous concern 
for the protection of private property rights in relation 
to the President’s authority to create forest reserves. The 
1904 statute, recognizing a boundary more favorable to 
the Tribe, culminated in the Supreme Court’s Northern 
Pacific decision which restored misappropriated land to 
the Tribe. And in 1910, Congress passed a statute, still 
on the books (16 U.S.C. 471(a)), prohibiting additions 
to national forests in several States, including Washing- 
ton, except by Act of: Congress. Under these circum- 
stances, there is, in my judgment, no basis for concluding 
that Congress has ratified the unauthorized physical tak- 
ing of the land pursuant to the 1907 proclamation. 
In their submissions, the General Counsels discuss at 
length, and draw differing legal conclusions from, the 
Supreme Court’s decision in United States v. Creek Na- 
tion, 295 U.S. 103 (1935) and the Court of Claims recent 
decision in Confederated Salish and Kootenai Tribes v. 
Umted States, 401 F. 2d 785 (1968), cert. denied, 393 
U.S. 1055 (1969). In Creek Nation, an erroneous survey 
had resulted in inclusion of certain Creek treaty reserva- 
tion land in an adjoining reservation for the Sac and 
Fox Indians. Following the erroneous survey, a statute 
was enacted in 1891 authorizing allotment and disposition 
of the Sac and Fox land to the Indians and settlers. Fol- 
lowing allotments and dispositions of the disputed lands 
pursuant to the statute, the surveying error was discov- 
ered by Executive officials and reported to Congress. In 
response to these reports, Congress in 1906 recognized 
the true Creek boundary (34 Stat. 364) and authorized 
the Secretary of the Interior to sue on behalf of the Creeks 
for recovery of land claimed by them. 34 Stat. 144. How- 
ever, the Secretary took no action and the erroneous 
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allotments and dispositions were allowed to stand. In 
1924, a special jurisdictional statute was passed author- 
izing the Court of Claims to adjudicate claims of the 
Creeks against the United States arising out of treaty 
violations. The Tribe brought suit and the Supreme Court 
ultimately held that there had been a Fifth Amendment 
“taking” of the disputed lands under the circumstances 
described. The Court said (295 U.S. at 110): 

“Plainly the United States would have been entitled 
to a cancellation of the disposals had it instituted suits 
for that purpose. But, although having full knowledge of 
the facts, it made no effort in that direction. On the con- 
trary, it permitted the disposals to stand—not improbably 
because of the unhappy situation in which the other 
course would leave the allottees and settlers. In this way 
the United States in effect confirmed the disposals; and 
it emphasized the confirmation by retaining, with such 
full knowledge, all the benefits it has received from them.” 
(Footnote omitted.) 

The Court of Claims Confederated Salish decision in- 
volved a factual situation substantially analogous to the 
present case. As a result of certain erroneous surveys, 
Presidential proclamations pursuant to the 1891 statute 
had placed within a national forest lands subsequently 
determined to be within the Tribe’s reservation. .The 
court rejected the Tribe’s argument that no “taking” had 
occurred, relying on Creek Nation. Interpreting the Su- 
preme Court’s statements in Creek Nation quoted above, 
the Court of Claims said (401 F. 2d at 788): 

“The Court might have, but did not, construe the act 
providing for these allotments and disposals as withhold- 
ing all authority to touch lands which were in fact Creek. 
Instead, the Court, though recognizing that the applica- 
tion of the statute to the Creek lands was ‘erroneous,’ 
treated this ‘erroneous application’ as within the execu- 
tive power under the statute, or, if not so initially, as 
thereafter ratified and confirmed by the Federal Govern- 
ment’s allowing the disposal to stand.” 
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Reasoning from this interpretation of Creek Nation, the 
Court of Claims concluded that (zbid.): 

“If there was any original want of authority, in 1897 
and 1906, to designate this land as an integral sector of 
the forest reserve, that lack has since been cured by the 
consistent legislative and executive treatment in the inter- 
vening years. There has, in other words, been legislative 
and executive confirmation and ratification, as there was 
held to be in Creek Nation. Such implicit recognition is 
fully effective.” 

Although the result in Creek Nation is readily under- 
standable in terms of the equities involved, the Court’s 
rationale is somewhat unclear in light of the general 
principles governing Fifth Amendment “takings” and 
the concept of Congressional ratification of unauthorized 
Executive action. The Court seemed to suggest that Ex- 
ecutive action not authorized by Congress could be rati-— 
fied by subsequent Executive action taken with knowledge 
of the relevant facts. Language in a later Supreme Court 
decision supports this “bootstrap” reading of Creek Na- 
tion. See United States v. Goltra, 312 U.S. 203, 209 
(1941). But the concept of ratification, of course, con- 
templates a flowing of the requisite authority to the 
theretofore unauthorized agent (here, the Executive) 
from the authorized principal (here, Congress). See 
Marsh v. Fulton County, 10 Wall. 676 (1870). The notion 
that an unauthorized agent can ratify his own wrongful 
act is illogical and inconsistent with the authorities cited 
above, except perhaps for Creek Nation. 

In my view, the result in Creek Nation, if not its 
rationale, can be explained on two grounds, neither of 
which apply to the present case. First, from a technical 
standpoint, the statute pursuant to which the erroneous 
dispositions were made in Creek Nation did not, unlike 
the statute involved here, expressly preclude dispositions 
of other reservation land. Thus, although the Creek Na- 
tion dispositions were erroneous, it could be said that they 
were within the general authority conferred by the rele- 
vant statute. Cf. Larson v. Domestic & Foreign Corp., 
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337 U.S. 682 (1949). Second, and more importantly, the 
lands in Creek Nation had been conveyed by the United 
States to innocent third parties having equities analogous 
to bona fide purchasers. In many cases, it would have 
been grossly unjust to require reconveyance of the land 
to the Tribe decades following an innocent error. But 
since it would have been equally unjust to deprive the 
Tribe of a meaningful remedy, the Court was led to hold 
that a “taking” had occurred.? In the present case, the 
land in question has not been reconveyed to third parties 
and it appears that the United States has not substan- 
tially changed its position in reliance on the surveying 
errors.? Thus, equitable considerations, as well as abstract 
legal doctrine, accord with the view that no technical 
“taking” has occurred. 

The Court of Claims decision in Confederated Salish 
rested on the premise that a “taking” had occurred there 
by virtue of a combination of Congressional and Execu- 
tive ratification of the original Executive error. The 
opinion does not point to any specific Congressional acts 
deemed to constitute ratification in that case. The history 
of that controversy might disclose Congressional ratifi- 
cation with knowledge of the relevant facts concerning 
the original Executive error, and, if so, that case is dis- 
tinguishable from the present case. However, I am not 
prepared to read the Confederated Salish decision as 
resting alone upon a concept of Executive ratification of 
an unauthorized Executive act. 

Since the land in question here has not been “taken” 
by the United States within the meaning of the Fifth 
Amendment, it can be restored to the Tribe by Executive 
action. This can be accomplished by Executive order, 
pursuant to 16 U.S.C. 473. Alternatively, the Secretary of 


2 Viewed in this light, Creek Nation is a sub silentio exception to the general 
principle that unauthorized Executive action may not result in a Fifth Amend- 
ment “taking’’. That result is virtually compelled by equitable considerations where, 
as in Creek Nation, land has been erroneously conveyed to innocent third parties. 
See also Sioux Tribe v. United States, 315 F. 2d 878 (Ct. Cl. 1968). 

’The Department of Agriculture submission indicates that most of the land is 
in its natural state. Although some federal funds have been expended for camp 
grounds and roads, they aggregate less than amounts realized by the government 
from timber sales. 
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Agriculture can direct the Forest Service to surrender 
possession to the Tribe. The fact that a portion of the 
land is now treated as a wilderness area does not affect 
the question of restoration. Although validly designated 
wilderness areas can only be changed with Congressional 
consent (16 U.S.C. 1181), the foregoing principles pre- 
clude application of that limitation here, where the land 
should never have been designated a wilderness area 
in the first place. Cf. 16 U.S.C. 1134, providing for access 
to privately-owned lands in wilderness areas. Should 
Congress deem it desirable that the land be preserved 
as a wilderness area or national forest, it can, of course, 
take appropriate action to authorize its purchase or con- 
demnation. 


Respectfully, 
JOHN N. MITCHELL. 


OVERSEAS PRIVATE INVESTMENT CORPORATION OBLIGATIONS 
UNDER THE FOREIGN ASSISTANCE ACT OF 1961, AS AMENDED 


Investment guaranties issued by the Overseas Private Investment Corporation 
pursuant to section 234(b) of the Foreign Assistance Act of 1961, as amended, 
constitute general obligations of the United States and are backed by its full 
faith and credit. 


FEBRUARY 29, 1972. 
THE SECRETARY OF THE TREASURY. 


My pear Mr. Secretary: You have requested my opinion as to 
whether investment guaranties issued pursuant to section 234(b) of 
the Foreign Assistance Act of 1961, as amended, by the Overseas Pri- 
vate Investment Corporation (OPIC) constitute obligations, in 
accordance with their terms, of the United States of America, and 
whether the full faith and credit of the United States is pledged for 
the full payment and performance of such obligations. 

The Foreign Assistance Act of 1961, as amended, (§ 231, 22 U.S.C. 
2191) established OPIC as an agency of the United States. Section 
234(b), 22 U.S.C. 2194(b), authorizes it to issue to eligible investors 
guaranties of loans and other investments made by such investors 
assuring against loss due to such risks and upon such terms and condi- 
tions as OPIC may determine. Section 237(c) provides that such guar- 
anties “shall constitute obligations, in accordance with the terms. of 
such insurance or guaranties, of the United States of America and the 
full faith and credit of the United States of America is hereby pledged 
for the full payment and performance of such obligations.” 22 U.S.C. 
2197 (c). 

I conclude therefore that a guaranty by the Overseas Private In- 
vestment Corporation of — and other investments issued pursuant 
to section 234(b) of the Foreign Assistance Act of 1961, as amended, 
is an obligation of the Unite States of America and that the full 
faith and credit of the United States is pledged for the full payment 
and performance of such guaranties. 

Sincerely, 


JoHN N. MrrcHeE tu. 
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OPINION 


OF 


HON. RICHARD G. KLEINDIENST, OF ARIZONA 


APPOINTED JUNE 12, 1972 © 


APPLICABILITY OF THE FEDERAL MEAT INSPECTION ACT 
TO RETAIL ESTABLISHMENTS 


The inspection and sanitation provisions of sections 3, 4, 6 and 8 of 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) do not apply 
to retail establishments such as meat markets, grocery stores, or 
restaurants conducting ordinary retail activities in the District of 
Columbia and the States, and offering meat products for sale in 
interstate commerce. or to such establishments in a State which do 
an exclusively intrastate business, even though the retail establish- 
ment is located in a State designated for application of federal 
requirements under section-301(c) of the Act. 

While there is no specific provision in the Act applying its adulteration 
and misbranding provisions to retail establishments, the broad scope 
of those provisions and the absence of legislative history indicating 
the contrary evinces an intention to cover retail establishments en- 
gaged in interstate commerce as well as those located in a State 
designated for application of federal requirements. 


Aveustr 17, 1972. 
THE SECRETARY OF AGRICULTURE. 

My pear Mr. Secretary: This is in response to your pred- 
ecessor’s letter of September 1, 1971, requesting our opinion 
on several questions arising in the administration of the 
Federal Meat Inspection Act, as amended by the Wholesale 
Meat Act, 21 U.S.C. 601, et seg. The inquiry generally con- 
cerns the extent of the responsibility of the Department of 
Agriculture to provide Federal inspection and to enforce 
sanitation, adulteration, and misbranding provisions of the 
Act at retail establishments dealing in meat products, such 
as retail meat markets, grocery stores and restaurants. The 
following specific questions have been posed: 


(1) Whether the inspection and sanitation provisions of 
the Act apply to retail establishments in the District of 


Columbia, and to retail establishments in the States which 
offer meat products for sale in interstate commerce. 


(2) Whether these provisions apply to retail establish- 
ments in a State which has been designated as subject to 
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Federal inspection and which do an exclusively intrastate 
business in meat products. 

(3) Whether the adulteration and misbranding provisions 
of the Act apply to the establishments described 1n questions 
(1) and (2). 

For the reasons hereafter set forth, it is my opinion that the 
first and second questions must be answered in the negative, 
and that the answer to the third question must be affirmative. 

The relevant provisions of the Federal Meat Inspection 
Act provide for the inspection of meat and meat products at 
a variety of stages in the preparation process. These are, in 
summary, as follows: 

Section 3 (21 U.S.C. 603) provides for ante mortem inspec- 
tion. It requires the Secretary to cause an “inspection of all 
cattle, sheep, swine, goats, horses, mules and other equines 
before they shall be allowed to enter into any slaughtering, 
packing, meat-canning, rendering or similar establishment, 
in which they are to be slaughtered and the meat and meat 
food products thereof are to be used in commerce * * *,.” 

Section 4 (21 U.S.C. 604) provides for post mortem inspec- 
tion. It requires the Secretary to cause an inspection “of the 
carcasses and parts thereof of all [the animals listed above] 
to be prepared at any slaughtering, meat-canning, salting, 
packing, rendering, or similar establishment in any State, 
Territory or the District of Columbia as articles of commerce 
which are capable of use as human food * * *.” 

Section 6 (21 U.S.C. 606) requires the Secretary to cause 
to be made “an examination and inspection of all meat food 
products prepared for commerce in any slaughtering, meat- 
canning, salting, packing, rendering, or similar establish- 
ment *k * 

Section 8 (21 U.S.C. 608) requires the Secretary to cause 
“such inspection of all slaughtering, meat-canning, salting, 
packing, rendering, or similar establishments in which [the 
animals listed above] are slaughtered and the meat and meat 
food products thereof are prepared for commerce as may be 


1The same questions have been poséd as to retail establishments located 
in Territories organized with a legislative body, and in Territories not so 
organized. The discussion herein is simplified by referring only to establish- 
ments in the District of Columbia and the States. Coverage of the Act as to 
establishments located in the Territories will be readily inferable from my 
conclusions as to those located in the District and the States, and therefore 
warrant no separate discussion. 
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necessary to inform himself concerning the sanitary condi- 
tions of the same, and to prescribe the rules and regulations 
of sanitation under which such establishments shall be 
maintained * * *,” 

The term “prepared” i is defined in section (1) of the Act 
(21 U.S.C. 601(1)) to mean “slaughtered, canned, salted, 
rendered, boned, cut up, or otherwise manufactured or 
processed.” 

Finally, the term “commerce” is defined in section 1(h) 
(21 U.S.C. 601(h)) to mean “commerce between any State, 
any Territory, or the District of‘ Columbia, and any place 
outside thereof; or within any Territory not organized with 
a legislative body, or the District of Columbia.” 

Whether sections 3, 4, 6, and 8 apply to retail establish- 
ments—such as restaurants, grocery stores, and butcher 
shops—depends upon whether they are “establishments” 
within the meaning of those sections.? The language of the 
statute, its legislative history, the overall statutory scheme, 
and other pertinent factors strongly support the view that 
such retail establishments are not covered. 

Considering first the literal language of the statute, it re- 
quires inspection at “any slaughtering, meat-canning, salting, 
packing, rendering, or other similar establishment.” All of the 
specifically named “establishments” are usually wholesale 
businesses. Notably absent is any express reference to the 
most common retail establishments—grocery stores and res- 
taurants. In addition, inclusion of the word “similar” 1s sig- 
nificant. Because of the obvious differences in the marketing 
functions performed by restaurants and grocery stores, as 
compared to those performed by the usual “packing” estab- 
lishments, it follows that a retail establishment normally 
would not be considered an establishment “similar” to a 
slaughtering, meat-packing, canning, or rendering plant. 
Had Congress intended to cover retail establishments, it 
could have readily manifested that intention by express ref- 
erence to retail establishments. 

Similarly, the language defining the word “prepare” ap- 
pears to restrict the scope of inspection coverage to “pack- 


2In the usual situation, it is difficult to conceive of the applicability of 
section 3, the ante mortem provision, to retail establishments. 


244-574 O - 78 - 32 
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ing” establishments. As defined, “prepared” means “slaugh- 
tered, canned, salted, rendered, boned, cut up, or otherwise 
manufactured or processed.” 21 U.S.C. 601(1). Concededly, 
some of these operations, particularly cutting up and boning, 
are routinely performed at some retail establishments, par- 
ticularly the meat departments of grocery stores. However, 
the natural construction of the definitional language suggests 
that the clause “or otherwise manufactured or processed” 
qualifies all of the specifically listed procedures. Under this 
construction, it is doubtful whether a retail butcher cutting 
up steaks or pork chops would be deemed to be “processing” 
them, and he certainly would not be “manufacturing” them. 
It is even less likely that the “cutting up” operations 
typically performed in restaurants would be considered akin 
to “manufacturing” or “processing.” On the other hand, the 
kinds of cutting up typically performed in slaughtering or 
packing establishments are commonly thought of as steps 
involved in meat “manufacturing” or “processing.” ® 
Turning to the legislative history, the sections in question 
were derived from the Act of June 30, 1906,.34 Stat. 675. The 
language used in that statute was almost identical to the 
language found in the present provisions, including the 
phrase “or similar establishments.” The meat inspection and 
sanitation provisions were added by the Senate as an amend- 
ment to an Agriculture appropriations bill after the bill had 
already passed the House of Representatives. The amend- 
ment was introduced late in the debate and was directed to 
curing the “evils” of the packing industry. The debate in the 
Senate centered not on the types of establishments to be sub- 
jected to the inspection and sanitation requirements, but on 
the issue of whether the “packers” or the federal government 
should pay the costs of inspection. See 40 Cong. Rec. 8763, 
9017, 9570 (1906). Thus, the debate indicates the Senate’s 
intention to apply the inspection and sanitation provisions 


’This is not to suggest that establishments other than retail stores or 
restaurants, such as packing, slaughtering, or processing establishments, which 
are clearly subject to the inspection and sanitation provisions of the Act, 
could legitimately prohibit federal inspection of the cutting up or boning 
operation performed thereat. Once an establishment is deemed to fail within 
the definitional language of sections 3, 4, 6, or 8, all operations conducted 
within that establishment are subject to the inspection and sanitation 
requirements. 
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solely to packing establishments. To clarify this intent, the 
Senate amendment included a limited exemption for farmers, 
retail dealers and butchers selling directly to customers.‘ 

Debate on the conference report in both Houses again con- 
cerned the cost allocation problem and did not, except for 
inferences to be drawn from the repeated use of the word 
“packers,” bear directly upon the issues here involved.® How- 
ever, In my view, this background supports the conclusion 
that Congress in 1906 did not intend the Act to apply to the 
usual retail establishments. 

In 1907 another amendment to an appropriations bill pro- 
vided for a permanent federal meat inspection program. It 
was described as permanent legislation “for the inspection of 
meats prepared by the packers of the country.” 41 Cong. Rec. 
1769 (1907). Its provisions (formerly codified as 21 U.S.C. 
71-91) retained the general scheme for ante and post mortem 
and sanitary inspection of the same establishments as those 
enumerated in the 1906 Act. The inspection language re- 
mained unchanged as did the retail exemption. Once again 
the major issue in Congresional debate involved the question 
of who should bear the cost of inspection. As before, while a 
number of Senators and Congressmen were of the opinion 
that the “packers” should bear the cost (41 Cong. Rec. 3870, 
3876-83), a majority of both Houses finally voted to adopt 
a system of federal financing. 

In 1913, Attorney General McReynolds, in interpreting the 
inspection and sanitation provisions of the 1907 Act in the 
context of their relationship to the existing food and drug 
statute, said : 


“The whole structure of * * * [the 1906 Act] 1s addressed 
to securing an inspection of the animal from the time it 
reaches the slaughterhouse practically until the meat-food 
product reaches the hands of the retailer. * * * Nor does it 
reach meats which have become spoiled after leaving an of- 
ficial establishment, but which are still in interstate com- 
merce.” 30 Op. A.G. 164, 165 (1913). 


‘But if an establishment engaged in packing, salting, etc., as well as in 
retail selling, the retail exemption did not apply. See discussion at pp. 16-18, 
infra. 

® See 40 Cong. Rec. 8720, 8728-29 (1906). See also H. Rep. No. 3468, 59th 
Cong., 1st Sess. (1906). (Minority views filed after passage of the Senate 
bill). 
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The above passage rather clearly indicates his view that the 
inspection and sanitation provisions did not apply to retail 
operations. 

During succeeding years a practice developed whereby 
slaughtering firms would buy small parcels of land, purchase 
numbers of calves for slaughter on them, and ship the car- 
casses interstate to be sold to retailers. These operations ap- 
parently were deemed to fall within the exemption for “farm- 

ers” in the 1907 Act. To prevent this abuse, Congress in 1938 
amended the 1907 Act. 52 Stat. 1235. The amendment de- 
fined those farmers, retail butchers, and retail dealers exempt 
from the inspection and sanitation requirements in a manner 
to foreclose large commercial slaughtering enterprises from 
the 1907 exemptions. The legislative history makes it clear 
that the purpose of the amendment was not to extend the Act 
to retailers or farmers generally. See S. Rep. No. 2182, 75th 
Cong., 3d Sess. (1938) ; 83 Cong. Rec. 9552 (1938) .° 

In 1967, it was brought to the attention of Congress that 
although the federal meat inspection program had achieved 
major successes in its history, several problem areas existed. 
Statistical evidence showed that fifteen percent of commer- 
cially slaughtered animals and twenty-five percent of com- 
mercially processed meat food products were being prepared 
without federal inspection. These gaps in the federal regula- 
tory scheme arose primarily from two developments in the 
meat packing business. First, because of increasing decen-. 
tralization of such businesses near large consumer markets, 
many such businesses did not ship their products interstate 
and therefore were not covered. Second, because of increasing 
specialization in processing procedures, there was doubt as to 
whether some specialized businesses were covered by the 
1907 Act. 

Several proposals were introduced to fill these gaps. H.R. 
6168, the Department of Agriculture proposal introduced in 
the 90th Congress, among other things, retained that feature 
of existing law limiting inspection requirements of the Act 

® But cf. United States v. Lainof, 101 F. Supp. 675 (E.D. Mo., 1951). The 


court held that retail dealers were exempt from the inspection and sani- 
tation requirements of the 1938 amendment unless the Secretary of Agri- 


- culture promulgated regulations which provided for the inspection of such 


retail dealers. However, in view of the absence of legislative history of that 
amendment indicating that retail establishments were to be covered, and its 
limited purpose, as discussed above, it appears that the court’s expansive 
construction is doubtful. 
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to the preparation of the meat products for “commerce,” 
which was defined to include not only those operations con- 
ducted interstate but also those conducted in the District of 
Columbia. However, this bill did provide for federal finan- 
cial assistance to those States which chose to enact inspection 
and sanitation requirements applicable to intrastate activ- 
ities and comparable to the federal requirements already ap- 
plicable to interstate activities and to those in the District. 
In addition, it defined the term “prepared” so as clearly to 
cover new kinds of processing establishments, and omitted 
the farmer and retail dealer exemption in the 1907 Act. | 
H.R. 12144, a bill patterned substantially on the Admin- 
istration proposal, was passed by the House and made no 
changes in the Administration’s proposal in the above re- 
spects. See H.R. Rep. No. 653, 90th Cong., 1st Sess. 6-7, 25 
(1967) ; 118 Cong. Rec. 30509, 30531-37, 30550-51 (1967). In 
the hearings on H.R. 6168, the House Subcommittee on Live- 
stock and Grains questioned the limits of new inspection cov- 
erage and the possibility of duplication of functions with 
other federal statutes in the consumer protection areas, par- 
ticularly the Food and Drug Act. In response to questions of 
this nature, the Deputy Assistant Secretary of Agriculture, 
Marketing and Consumer Service, explained : 
“Food and Drug enforcement begins at the retail level where 
ours really begins at the processing levels.” Hearings on H.R. 
6168 before the Livestock and Grains Subcommittee of the 
Committee on Agriculture of the House of Representatives, 
90th Cong., 1st Sess., at 28 (1967). . 
When asked specifically what other persons not then covered 
would be covered by the bill, he replied : 
“This would also cover those who are now boning meat, or 
jobbers or renderers, or others who handle meat.” /d. at 30. 
Another Department representative in response to a simi- 
lar question explained that “between 300 and 400” establish- 
ments would be subject to the additional inspection and 
sanitation requirements. “This would be the people boning 
and cutting meat now, who are not required to have Federal 
inspection.” Jd. at p. 31. These statements tend to negate any 
intention to expand coverage to retail establishments gen- 
erally. Rather, they suggest that the House was concerned 
primarily with extension of the inspection and sanitation 
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requirements to new types of specialized processing establish- 
ments. To insure that result, the term “prepared” was defined 
to encompass the boning and cutting of meat in the new types 
of processing establishments. 

The Senate substantially amended the House-passed bill. 
The Senate’s primary concern was to eliminate the practice 
of intrastate plants introducing uninspected meat products 
in the consumer markets. In this connection, the Senate bill 
provided, in effect, for mandatory extension of the federal 
requirements to intrastate packing and processing operations. 
See S. Rep. No. 799, 90th Cong., 1st Sess. (1967), and 113 
Cong. Rec. 3363744, 33840, 33869-71, 33882, 33971-87 (1967). 
If a State farled to activate a. program of meat inspection 
covering intrastate operations and comparable to the federal 
requirements within two years, it would be designated as a 
State in which federal requirements and inspection would 
apply to intrastate operations. Significantly, however, noth- 
ing was said in the Senate about covering restaurants and 
grocery stores.’ 

The bill, as revised by the Conference Committee (H.R. 
Rep. No. 998, 90th Cong., 1st Sess.), retained the Senate 
provisions ‘for mandatory extension of federal requirements 
to intrastate activities, and retained the House bill’s defin- 
tion of “prepared.” The bill was passed by Congress in this 
form. 

In the absence of other relevant considerations, I would 
not hesitate to conclude from what has been said that retail 
establishments like ordinary grocery stores and restaurants 
are not, as such, covered by the inspection and sanitation 
provisions of sections 3, 4, 6 and 8 of the Act, regardless of 
their location and whether or not they offer their products 
for sale interstate. Two features of the 1967 statute, however, 
lend some support to an argument that these provisions do 
apply to restaurants and grocery stores in the District of 
Columbia (which, by definition, are engaged in “commerce” ), 
and to restaurants and grocery stores located in the States 
and which serve interstate customers. 


7In floor debate and statements in committee reports involving the number 
and type of establishments intended to be inspected, the term ‘plants’ was 
repeatedly used. See 113 Cong. Rec. 33863—67, 35153, 35155 (1967) ; S. Rep. 
No. 799, 90th Cong., 1st Sess. 17 (1967); H.R. Rep. No. 653, 90th Cong., 
Ist Sess. 9, 52 (1967). 
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First, the 1967 statute contains the following exemption 
from inspection and sanitation * requirements for States des- 
ignated as subject. to federal inspection under section 301(c) : 
“The provisions of this Act requiring inspection of the 
slaughter of animals and the preparation of carcasses, parts 
thereof, meat and meat food products shall not apply to 
operations of types traditionally and usually conducted at 
retail stores and restaurants, when conducted at any retail 
store or restaurant or similar retail-type establishment for 
sale in normal retail quantities or service of such articles to 
consumers at such establishments if such establishments are 
subject to such inspection provisions only under this para- 
graph (c).” 21 U.S.C. 661(c) (2). 

This is the only provision of the Act referring expressly 
to the inspection and preparation of meat products at res- 
taurants and grocery stores.® By cross-reference, States not 
designated for federal inspection may grant a similar exemp- 
tion. 21 U.S.C. 661(c) (1). It can be argued, therefore, that 
' Congress, by inclusion of this provision, intended operations 
at retail stores and restaurants to be subject to inspection, 
except where exempt under these provisions. This argument 
would proceed on the premise that these provisions would be 
unnecessary if the inspection requirements of the Act were 
not otherwise intended to apply to retail stores or restaurants. 
The only retail stores and restaurants expressly exempt from 
inspection under these provisions are those located in the 
States designated under section 301(c) of the Act and which 
serve only intrastate customers. Therefore, the argument 
would run, the exemption does not cover retail stores or res- 
taurants located in the District of Columbia or those located 
in any State and which serve znterstate customers. 

Although the legislative history of this provision is very 
sparse, it does not appear that Congress intended it to be 


8 Although Section 301(c) (2) only expressly exempts certain retail estab- 
lishments from the inspection requirements of the Act, it also implicitly ex- 
empts them from the sanitation provisions. As discussed above, neither the 
inspection. nor the sanitation requirements of sections 3, 4, 6 and 8 are applied 
to ordinary retail establishments engaged in commerce. To apply only the 
sanitation provisions to establishments located in a State designated for 
federal requirements would be inconsistent with the general purpose of Con- 
gress to establish equal systems of State and federal regulations. : 

® Although Section 24 of the Act (21 U.S.C. 624) does refer to retail stores, 
its thrust is directed to supplementing the adulteration and misbranding 
provisions rather than concerning the inspection and sanitation provisions of 
the Act. 
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interpreted in the manner this argument requires. A colloquy 
during Senate floor debate, the only discussion of this provi- 
sion, indicates (albeit somewhat ambiguously) that establish- 
ments like retail stores and restaurants are simply not covered 
by the statute. There is no suggestion in this colloquy that 
the statute was intended to embrace retail stores and res- 
taurants, if their products moved in interstate commerce, 
their customers travelled in interstate commerce, or they were 
located in the District of Columbia. See 113 Cong. Rec. 33871 
(1967). 

A more reasonable interpretation of section 301(c) (2), and 
consistent with the statutory scheme, is that it was added 
primarily for purposes of clarifying sections 3, 4, 6 and 8 
by identifying more precisely the kind of establishments 
which would not constitute “slaughtering, meat-canning, salt- 
ing, packing, rendering, or similar establishments” within 
the meaning of those sections. Under this reading, Congress 
did not intend to require inspection of the ordinary retail 
establishment as such, regardless of the interstate or intra- 
state character of its business, or its location in the District 
of Columbia or elsewhere. That this reading of the statute 
renders it somewhat, redundant is not a fatal objection. See 
United States v. Bass, 404 U.S. 336, 343 (1971). Moreover, 
under this interpretation, the provision does serve a useful 
purpose. There are some restaurants and grocery stores which 
would not qualify for exemption under section 391(c) (2), 
é.g., those which in addition to preparing products by opera- 
tions traditionally and usually conducted at retail establish- 
ments also conduct. other types of operations, or prepare 
products for sale in other than normal retail quantities or 
for sale to others than consumers.’® Those activities would 
subject such an establishment to federal inspection under 


10 The regulations (9 CFR 303.1(d)) implementing section 301(c) (2) pro- 
vide that ‘‘(i) Operations of types traditionally and usually conducted at 
retail stores and restaurants are the following: (a) Cutting up, slicing, and 
trimming carcasses, halves, quarters, or wholesale cuts into retail cuts such 
as steaks, chops, and roasts, and freezing such cuts; (b) Grinding and freezing 
products made from meat; (c) Curing, cooking, smoking, or other preparation 
of products, except slaughtering, rendering, or refining of livestock fat or 
the retort-processing of canned products; (d) Breaking bulk shipments of 
products; (e) Wrapping or rewrapping products.’’ The regulations also define 
‘normal retail quantity,” ‘“‘retail store,” ‘‘restaurant’’ and other terms used 
in section 301(c) (2) of the Act. 


42 Op. AG. Secretary of Agriculture 469 


other provisions of the Act with respect to them if its prod- 
ucts were shipped in “commerce” or in a designated State, 
and to State inspection under State laws modeled after the 
Federal Act, if such products were distributed only to intra- 
state customers in a non-designated State. This interpreta- 
tion is fully consistent with the language of section 301(c) 
(2), whereby the retail store and restaurant exemption ap- 
plies “if such estabilshments are subject to such inspection 
provisions only under this paragraph (c).” (Emphasis 
added) ." | 

Second, the 1967 statute omitted the exemption for farmers 
and retail butchers and dealers contained in the 1907 statute 
and revised in 1938.'? It may be argued, therefore, that this 
omission, coupled with the language of section 301(c) (2) 
(quoted above), reflects a Congressional intention to cover 
retail establishments in the District and those located else- 
where and engaged in interstate business. 

The legislative history of the 1967 statute is unclear con- 
cerning the omission of this exemption."® In view of the very 
substantial expansion of federal inspection activities that 
would result from inferring by the omission of this exemp- 
tion an intention to cover large numbers of retail establish- 
ments—a function traditionally discharged by State and 
local authorities—ambiguity in the legislative history of a 
Statute backed by criminal sanctions strongly suggests that 
Congress had no such intention. As the Supreme Court 
recently said in United States v. Bass, supra, at 349: 


“TW Je will not be quick to assume that Congress meant to 
effect a significant change in the sensitive relation between 


11 Similarly, the 1906 statute granted an exemption for retail butchers which 
also provided, in substance, however, that their activities would be covered 
if they also engaged in packing and processing operations. 

12The Conference Report deleted the Senate’s amendment which gave the 
Secretary of Agriculture authority to exempt certain retail butchers and dealers 
from the application of federal inspection and, by implication, federal sani- 
tation requirements. See H.R. Rep. No. 998, 90th Cong., 1st Sess. 20 (1967) ; 
113° Cong. Rec. 35149, 35653 (1967). In view of the meagerness and am- 
biguity of the legislative history discussing the deletion (see 113: Cong. Rec. 
35155, 35353 (1967)), particularly when compared and balanced against the 
other relevant factors discussed above, it is difficult to conclude that it reflects 
a Congressional intention to cover retail establishments. Rather that omission 
may be explained on grounds not inconsistent with the conclusion that such 
retail establishments are not covered by the inspection and sanitation pro- 
visions of sections 3, 4, 6 and 8 of the Act. See discussion at pp. 17-18, supra. 

13 See note 12 supra. 


470 Meat Inspection Act—A pplicability 


federal and state criminal jurisdiction. In traditionally sensi- 
tive areas, such as legislation affecting the federal balance, 
the requirements of clear statement assures that the legisla- 
ture has in fact faced, and intended to bring into issue, the 
critical matters involved in the judicial decision.” 

See also Rewis v. United States, 401 U.S. 808, 812 (1971). 

Omission of the retail exemption in 1967 is more reasonably 
explained on other grounds. When this exemption was 
amended in 1938, the Secretary of Agriculture was granted 
discretionary authority to exempt, among other things, cer- 
tain kinds of meat product processing that would otherwise 
have been subject to inspection.** Accordingly, omission of 
this exemption in 1967 subjected to inspection all meat prod- 
uct processing covered by the new definition of the term 
“prepared.” However, as previously discussed, that term does 
not cover activities normally conducted in grocery stores or 
restaurants. Thus, while the omission of this exemption ef- 
fected a significant expansion of inspection coverage, it did 
not extend coverage to retail establishments in their normal 
operations. 

This explanation of the omission of the retail exemption 
in 1967 may be supported by two additional considerations. 
First, when originally enacted in 1906, many retail butcher 
shops were also engaged to a substantial degree in traditional 
meat-packing and processing operations. Therefore, it was 
highly desirable, if not absolutely necessary, to include spe- 
cific language to cover such establishments.* Because of the 
increasing degree of specialization in meat processing 1n 
recent years, there are relatively fewer retail establishments 
that are now also engaged in traditional packing and proc- 
essing operations. In addition, the definition of “prepared” 
added by the 1967 statute makes it clearer that the normal 
retail establishment dealing in meat products—the restaurant 
or grocery store—is not covered because it does not “manu- 
facture” or “process” meat, products. For both reasons, there- 
‘fore, there was less ground to include limited exemption 
language applicable to retail establishments. 


4The exemption authority extended to interstate transportation to con- 


sumers only of ‘‘meat food products which have been salted, cured, canned, 
or prepared,”’’ 52 Stat. 12335. 
15 See note 11 supra. 
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Additional considerations weigh heavily against the con- 
clusion that the inspection and sanitation provisions of sec- 
tions 3, 4, 6 and 8 of the Act apply to grocery stores and 
restaurants in the District of Columbia and to those engaged 
in interstate sales to customers. The Act provides that no 
person shall “sell, transport, offer for sale or transportation, 
or receive for transportation, in commerce * * * any articles 
required to be inspected under this subchapter unless they 
have been so inspected and passed.” 21 U.S.C. 610(b). Viola- 
tions of this prohibition are punishable by relatively strin- 
gent criminal penalties—one year’s imprisonment, a $1,000 
fine, or both. 21 U.S.C. 676(a). Given the nature of many 
retail store operations, numerous violations could occur in a 
single day. If the Act was intended to cover the most common 
and numerous retail establishments—grocery stores and res- 
taurants—it does so ambiguously, to say the least. As the 
Supreme Court recently said in the Bass decision, quoting a 
prior decision, “when choice has to be made bet ween two read- 
ings of what conduct Congress has made a crime, it is ap- 
propriate before we choose the harsher alternative to require 
that Congress should ‘have spoken in language that is clear 
and definite.” Supra, at 347. 

While under the alternative suggested construction, appli- 
cability of the statute would be clear in the District of 
Columbia—~.e., all grocery stores and restaurants—serious 
and recurring questions would arise as to coverage of “‘inter- 
state” retail establishments. Presumably, for example, many 
grocery stores located near State lines would be covered be- 
cause they advertise interstate and know that many of their 
customers cross State lines to purchase their products and 
carry them home. Clearly, such stores are “offering for sale” 
meat products “in commerce.” But questions of coverage 
would become doubtful as distance from a State line increases 
and the factor of interstate advertising disappears. Must 
the volume of interstate transactions be “substantial?” The 
statute does not say. Does one sale to an interstate traveler 
result in coverage? If so, virtually every grocery store in 
the country (there are over 200,000) would be subject to 
federal inspection. And what of the resort area store whose 
volume of interstate transactions fluctuates? The coverage of 
restaurants may be even less clear. Must the customer nor- 
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mally carry the purchased product interstate before an “offer 
to sel] * * * in commerce” occurs? If so, the small carry-out 
restaurant near the State line is covered, while the larger “sit 
down” restaurant in the same place may not be covered. These 
and similar questions appear to be unavoidable under the 
suggested construction and portend serious administrative 
problems for the federal inspection program, not to mention 
the plight of the uncertain businessmen. Particularly, under 
a criminal statute which contemplates more or less continual 
inspection of the preparation of products,!* coverage should 
not depend upon “the geographical origin of customers, a 
matter of happenstance.” ?” 

It must be said, in conclusion, that whether the inspection 
and sanitation provisions of sections 3, 4, 6 and 8 of the Act 
cover District of Columbia and “interstate” retail establish- 
ments is somewhat doubtful. Certainly a technical construc- 
tion of some of its language and parts of its legislative history 
point toward coverage. Nevertheless, in my view, the bal- 
ance of relevant considerations support the conclusion that 
such establishments are not, as such, intended to be covered. 

The second question posed by you relates to the applica- 
bility of the inspection and sanitation provisions of sections 
3, 4, 6 and 8 of the Act to retail establishments located in a 
State designated for application of federal requirements and 
inspection under section 301(c) of the Act (21 U.S.C. 661 
(c)) and which are engaged only in intrastate operations. 
On the basis of the express exemption contained in section 
301 (c) (2) of the Act (21 U.S.C. 661(c) (2)) (quoted above) 
that the inspection and sanitation requirements 7 of the Act 
shall not apply to operations of types usually conducted at 
such retail stores and restaurants, and other reasons set forth 
above, I conclude the inspection and sanitation requirements 
are not applicable to them. 

I now proceed to the question of your authority relating to. 


16 Certain provisions of the public accommodations title of the Civil Rights 
Act of 1964 do depend upon whether customers have travelled in commerce. 
See 42 U.S.C. 2000a. However, those provisions do not require such federal 
inspection and carry no criminal sanctions. 

17 Rewis v. United States, supra, at 812, where the Court declined to hold 
that coverage of a criminal statute depended upon the interstate origin of an 
illegal establishment’s customers. 

18 See note 8 supra. 
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the adulteration and misbranding provisions of the Act (21 
U.S.C. 610), specifically their application to retail establish- 
ments engaged in interstate commerce as well as those located 
in a State which has been designated for application of fed- 
eral requirements. While there is no specific provision in the 
Act applying the adulteration and misbranding provisions to 
retail establishments (such as grocery stores and restaurants) 
by name, Section 10 (21 U.S.C. 610) prohibits any person, 
firm, or corporation from offering for sale in commerce any 
meat products which are adulterated or misbranded and from 
doing any act with respect to meat food products while such 
articles are in “commerce” or being held for sale after trans- 
portation in commerce which has the effect of causing that 
meat to become adulterated or misbranded. (Emphasis 
added). The underscored language indicates the broad scope 
of these restrictions which, on their face, would include retail 
establishments in the District of Columbia and those engaged 
in interstate business. 

Similarly, other provisions in the Act suggest a broad 
application of the adulteration and misbranding provisions. 
Thus, Section 16 (21 U.S.C. 672) provides for the detention 
of meat or meat fond products found upon “any premises” 
where it 1s held during or after distribution in commerce, 
when there is reason to believe that it is adulterated or mis- 
branded. Section 23 (21 U.S.C. 623) exempts various types 
of processing operations from inspection, for example, the 
slaughter and preparation of animal products by a person 
raising the animals for use by him and members of his house- 
hold. Section 23(c) specifically provides, however, that the 
adulteration and misbranding provisions shall apply to arti- 
cles exempt under its provisions. The only exception is that 
the absence of an inspection legend on an exempt product 
does not constitute misbranding. 21 U.S.C. 623(c). Finally, 
Section 301(c) (2) provides that the Act’s provisions re- 
quiring inspection shall not apply to retail establishments 
in a designated State. By negative implication, this exemp- 
tion was not intended to include exemption from the 
.adulteration or misbranding provisions‘when a State is desig- 
nated for federal inspection. It appears, therefore, that the 
Department of Agriculture’s authority under the misbrand- 
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ing and adulteration provisions is considerably broader than 
that granted under the inspection provisions. 

There is nothing in the legislative history inconsistent with 
this view. Although Congress sought to avoid any unneces- 
sary duplication of functions in the inspection area, it recog- 
nized that the protection of consumers in the misbranding 
and adulteration area outweighed any duplication concern. 
In this respect, it is significant that the Meat Inspection Act 
expressly provides that it shall not derogate from any au- 
thority conferred by the Federal Food, Drug and Cosmetic 
Act, which covers retail establishments. See 21 U.S.C. 679 (a). 
Similarly, Section 16 of the Act (21 U.S.C. 679(b) ) extended 
the detainer authority of the Meat Inspection Act to the De- 
partment of Health, Education and Welfare. In its discus- 
sion of these provisions, the Senate indicated its purpose to 
provide concurrent jurisdiction over meat adulteration. or 
misbranding after inspection. S. Rep. No. 799, 90th Cong., 
1st Sess. 14 (1967). | | 

It istherefore my conclusion that the adulteration and mis- 
branding provisions of the Act apply to all retail establish- 
ments distributing meat products in “commerce’’—4.e., those 
located in the District of Columbia and those located in the 
States which offer meat products for sale to interstate cus- 
tomers or receive them from interstate sources—as well as to 
all retail establishments dealing in meat products in desig- 
nated States. The only retail establishments not subject to 
any of the federal adulteration and misbranding provisions 
are those located in States not designated for federal inspec- 
tion and which receive and sell meat products solely intra- 
state, and those that are not designated as endangering 
public health.” 

To be sure, my interpretation of the adulteration and mis- 
branding provisions of the Act may give rise to some doubtful 
questions of coverage in determining whether some retail 
establishments. are engaged in interstate transactions to an 
extent sufficient to result in coverage, a factor contributing 
to my conclusion that the inspection and sanitation provi- 
sions of sections 3, 4, 6 and 8 of the Act do not cover retail 
establishments. However, the balance of other relevant fac- 


19 See 21 U.S.C. 661 (c) (1). 
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tors controls my different conclusion as to this question, 
particularly the language of the adulteration and misbrand- 
ing provisions, which clearly reaches retail establishments 
generally. 

Sincerely, 


RICHARD G. KLEINDIENST. 
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EXPORT-IMPORT BANK ACT—PROCEDURE FOR TRANS- 
ACTIONS WITH COMMUNIST COUNTRIES 


Export-Import Bank Act of 1945, provides that, in general, the 
Export-Import Bank shall not guarantee, insure, or extend 
credit in connection with the purchase or lease of a product 
from a Communist country or for use in or sale to a Communist 
country. 12 U.S.C. 635(b) (2). An exception to this prohibition 
states that it shall not apply in the case of any transaction 
which the President determines would be in the national] interest 
if he reports that determination to the Senate and House of 
Representatives within 30 days. The exception does not require 
that the President make a separate determination relating to 
each separate transaction. The Export-Import Bank has acted 
lawfully in following a practice of securing determinations by 
the President on a country by country basis and in notifying 
Congress of these determinations and their application to par- 
ticular transactions. 


MARCH 21, 1974 


THE PRESIDENT, 


MY DEAR MR. PRESIDENT :I have a letter of March 19, 
1974, from Counsel to the President requesting, on your 
behalf, my opinion regarding a matter arising under the 
Export-Import Bank Act of 1945, 12 U.S.C. 685 (“the 
Act’). 

The Export-Import Bank (“the Bank’) is an agency 
of the United States. It is authorized to do a general 
banking business in order to aid in financing and facili- 
tating exports and imports between the United States 
and foreign countries. 12 U.S.C. 635(a). Enclosed with 
your request are opinions of the General Counsel of the 
Bank and of the Comptroller General. The two opinions 
reflect a disagreement concerning the meaning of sec- 
tion 2(b) (2) of the Act, 12 U.S.C. 635(b) (2). I under- 
stand that as a result of the Comptroller General’s opinion 
various transactions have been suspended involving agree- 
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ments made with foreign countries. Because of the sig- 
nificant role that the Bank plays in this country’s trade 
dealings with the U.S.S.R. and certain eastern European 
countries and because of the importance that this Na- 
tion attaches to honoring its international commitments 
(cf. 42 Op. A.G. 378) , itis appropriate that I should under- 
take to resolve this conflict. 


In general, the provision in cialis states that the 
Bank shall not guarantee, insure, or extend credit in 
connection with the purchase or lease of a product from 
a Communist country or for use in or sale to a Com- 
munist country. 12 U.S.C. 635(b) (2). At issue is the 
meaning of an exception to this prohibition. The excep- 
tion, which appears at the end of section 2(b) (2), states 
that prohibition “shall not apply in the case of any trans- 
action which the President determines would be in the 
national interest if he reports that determination to the 
Senate and House of Representatives within thirty days 
after making the same.” The function of this provision is 
to keep the Congress apprised of transactions within the 
exception. 

The Comptroller General takes the position that this 
provision requires a determination from the President 
for each separate transaction that the Bank engages in 
that involves trade with a Communist country as de- 
scribed in section 2(b) (2). His opinion was not ad- 
dressed to the Bank nor did it make any demand of the 
Bank. However, a member of the Senate requested the 
opinion and sent it to the Bank, in his individual capac- 
ity, together with a request that it be followed. Thus, 
it is not clear to us what authority should be accorded 
this opinion. I find it unnecessary, however, to reach the 
question of the Comptroller General’s authority in this 
matter. The General Counsel of the Bank has demon- 
strated that the Bank has acted lawfully in following a 
practice of securing determinations by the President on 
a country by country basis under section 2(b) (2) of the 
Act, and in notifying the Congress both of these deter- 
minations and their application to particular transac- 
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tions. For the reasons set forth below I concur with his 
conclusion. 


What is now section 2(b) (2) of the Act had its origin 
in a series of riders to appropriations acts beginning in 
1964. The original provision ' prohibited the use of funds 
available to the Bank to guarantee any obligation in- 
curred by a Communist country or to participate in any 
way in the extension of credit to a Communist country 
unless the President determined that the guarantee would 
be in the national interest. The main thrust of the Comp- 
troller General’s opinion is that a statement by Senator 
Mundt? and a brief remark in the House debate * on the 
1964 rider determine the meaning of section 2(b) (2), 
added to the Act four years later in 1968. 

I cannot accept this premise. Reliance on congressional 
debates is, of course, justified where it shows common 
agreement as to the purpose of legislation. E.g., United 
States v. City and County of San Francisco, 310 U.S. 16, 
22 (1940), and cases collected therein. Here, however, 
there is no basic for concluding that any such common 


1“None of the funds made available because of the provisions of this Title 
shall be used by the Export-Import Bank to either guarantee the payment of 
any obligation hereafter incurred by any Communist country (as defined in 
section 620(f) of the Foreign Assistance Act of 1961, as amended) or any 
agency or national thereof, or in any other way to participate in the extension 
of credit to any such country, agency, or national, in connection with the 
purchase of any product by such country, agency, or national, except when the 
President determines that such guarantees would be in the national interest 
and reports each such determination to the House of Representatives and the 
Senate within 80 days after such determination.” Foreign Aid and Related 
Agencies Appropriation Act, 1964, approved January 6, 1964, 77 Stat. 857, 863. 

2“The compromise language which we finally developed in the conference 
report and which has been adopted by the House is a significant and important 
policy recommendation by Congress and a firm expression of congressional 
intent. It contains the same specific prohibition against extension and guar- 
antees of credit to the Communist nations contained in S. 2310 but it provides 
an escape clause to be used by the President of the United States only—and 
I repeat only—when he himself finds in the case of each proposed credit 
transaction that he believes it to be in the national interest * * *, 

| ¢* ¢ 6 


“T am confident there are many in Congress and throughout the country—and 
I include myself among them—who will want to scrutinize each such transaction 
most intently and carefully if it should actually eventuate and be authorized.” 
109 Cong. Rec. 25618. 

8 “Of course, the gentleman realizes that a new determination has to be made 
with each transaction under the terms of this amendment?” Id. at 25418 (Rep. 
Rhodes). A comment of Representative Passman is also cited, 109 Cong. Rec. 
25417. However, it is not as specific. 
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agreement existed concerning the meaning of section 
2(b) (2). 

The record shows (109 Cong. Rec. 25618) that Sen. 
Mundt was not present at the time of the debate on this 
bill and that his statement was inserted in the record 
by Sen. Hruska and never actually delivered on the 
Senate floor. Although there was nothing wrong in doing 
this, the value of the statement as indicating common 
intent is certainly very small. This practice, of course, 
reduced or eliminated the possibility that Senators who 
held other views would reply to Senator Mundt or de- 
bate the point.* The actual Senate debate reveals only 
that if there was any agreed or common purpose it was 
that the President be given broad discretion to make de- 
terminations as to “when in the national interest it 
would be proper to extend credit.” E.g., 109 Cong. Rec. 
25626 (Sens. Pastore and Holland). 


In the House there was also a general realization that 
the provision conferred broad responsibility and flexibil- 
ity on the President to set policy. E'.g., 109 Cong. Rec. 
25409, 25417, 25419, 25421. The Comptroller General 
relies mainly on one brief sentence by Representative 
Rhodes for the conclusion that the President must ap- 
prove each transaction. See note 3, supra. I do not find 
this persuasive. 

There are other factors that appear to me to be more 
significant in interpreting section 2(b) (2). Since the 
enactment of the 1964 Appropriation Act, and continuing 
to date, the President has followed a consistent practice 
of making determinations on a country by country basis 


The statement was not inserted in the record at the place where debate 
on this particular provision appears in the record. The Senate debate on trade 
with Communist countries is at 109 Cong. Rec. 25625-28. 

5 E.g., 109 Cong. Rec. 25419 (Rep. Mahon): ‘The question is whether in the 
beginning of the period of service of the new President we will give him the 
flexibility which he has requested in the handling of foreign affairs. I for one, 
here in the beginning of his administration, am willing to give him this flexibility. 
He is able, informed, and experienced and he is going to be answerable to 
the American people. The correctness of his decision on these matters can be 
decided at a later date even perhaps at the ballot box. We ought not to deny 
the President the flexibility which he has requested in an aren where he has a 
special constitutional responsibility.” 


re 
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rather than on a transaction by transaction basis. This 
practice is, of course, consistent with the notion that the 
President is responsible for determining the broad out- 
lines of foreign policy but not for executing its individual 
details. See L. Henkin, Foreign Affairs and the Consti- 
tution 389 (Foundation Press, 1972). According to the 
Bank, all such determinations were reported to Congress. 
Equally important, Congress was promptly notified by the 
Bank of each separate transaction entered into pursuant 
to these determinations, so that the notice function of 
section 2(b) (2) was fully preserved. No objections were 
raised concerning any determination or individual trans- 
action. Congress re-enacted the identical provisions each 
time it passed the Bank’s appropriation for several years 
thereafter. Foreign Assistance and Related Agencies Ap- 
propriation Act, 78 Stat. 1022 (1964), 79 Stat. 1008 
(1965), 80 Stat. 1024-25 (1966), and 81 Stat. 943 (1968). 


Subsequently, in 1967, legislation was introduced by 
Senator Tower to place essentially the same requirement 
which had been written into the appropriation acts di- 
rectly into the Bank’s charter. His proposal eventually 
became section 2(b) (2). 118 Cong. Rec. 12418-19 (1967). 
There is no indication that Congress was motivated to 
change the existing administrative practice. The legis- 
lative history of the provision is somewhat ambiguous. 
Export-Import Bank Act Amendments of 1967, Hearings 
before the Subcommittee on International Finance of the 
Senate Banking and Currency Committee on S. 1155, 
90th Cong., Ist Sess., pp. 21, 44, 49 (1967). Moreover, 
the language of section 2(b) (2) permits more than one 
possible interpretation on the issue raised by the Comp- 
troller General. The practice of making determinations 
on a country by country basis continued, a fact of which 
Congress was aware.® To date, this is the uniform pro- 
cedure that has been followed. 


®E.g., H Rep. No. 92-308, p. 10 (1971); Foreign Assistance and Réedated 
Agencies Appropriations for 1969, Hearings before the Subcommittee on Foreign 
Operations of the House Appropriations Committee, 90th Cong., 2d Sess., Part 1, 

p. 201: 
Footnote continued on next page 
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Given the fact that section 2(b) (2) is unclear, I be- 
lieve that we can accord great weight to the administra- 
tive practice, particularly where, as here, it represents the - 
“contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery 
in motion * * *.” Norwegian Nitrogen Co. v. United 
States, 288 U.S. 298, 315 (19383). Moreover, as noted, 
during a ten-year period, Congress has enacted and re- 
enacted this provision in various forms without taking 
exception to the practice. The Supreme Court has held, 
under similar circumstances, that Congress can be con- 
sidered to have approved the practice. Douglas v. Com-. 
missioner, 322 U.S. 275, 281 (1944); Boehm v. Com- 
missioner, 326 U.S. 287, 291-92 (1945); Helvering v. 
Winmill, 305 U.S. 79, 88 (1988). I believe that the 
Court’s reasoning applies here. Such an interpretation is 
consistent, of course, with the broad purpose of section 
2(b) (2)—to engage the President in important and dif- 
ficult policy questions involving trade with Communist 
countries. These are questions of particular significance 
at this time. 

I thus conclude that the President and the Bank acted . 
lawfully in making and following determinations on a 
country to country basis pursuant to section 2(b) (2), 
and in notifying the Congress of each determination and 
transaction. 

Respectfully, 


WILLIAM B. SAXBE. 


“Mr. Passman. Without any further Presidential determination, you can 
negotiate loans for other commodities; can you not? 
‘Mr. Linder. With that particular country; yes. 
DURATION OF PRESIDENTIAL DETERMINATION 
“Mr. Passman. Once the Presidential determination is made, that is almost the 
equivalent of a statute; isn’t it? 


“Mr. Linder. It is within the statute.” 


IMPEACHMENT INVESTIGATION BY HOUSE COMMITTEE— 
STATUTORY PROVISIONS ON DISCLOSURE OF TAX RE- 
TURN INFORMATION 


The powers of the House Judiciary Committee in connection with its 
Presidential impeachment investigation do not override the provi- 
sions of the Internal Revenue Code of 1954 regulating disclosure of 
tax return information (26 U.S.C. 6103). 

May 25, 1974. 

Tue SECRETARY OF THE TREASURY. 

My pear Mr. Secretary: I respond to your letter of May 
15, 1974, concerning the requests of the Committee on the 
Judiciary of the House of Representatives for certain infor- 
mation regarding the President’s income tax returns for 
1969 and subsequent years. You ask for my opinion with 
respect to the question whether the powers of the Judiciary 
Committee in connection with its Presidential impeachment 
inquiry override the provisions of the Internal Revenue Code 
relating to the disclosure of tax return information. 

We have considered the views expressed in your letter and 
in the letter of the Chief Counsel of the Internal Revenue 
Service, as well as the position set forth by the Special Coun- 
sel of the Committee on the Judiciary. I concur in your deter- 
mination that the pending requests for information fall 
within the scope of § 6103 of the Internal Revenue Code of 
1954 (26 U.S.C. § 6103), and that the conditions prescribed 
by § 6103 for the release of tax return information have not 
been met. Regarding your specific inquiry, my conclusion is 
that the statutory provisions in question are not overridden 
by the powers of the Committee on the Judiciary. 

The pertinent facts may be summarized as follows: On 
May 9, 1974, Chairman Rodino of the Committee on the 
Judiciary sent the Commissioner of Internal Revenue a 
letter requesting “copies of all audit or investigative reports, 
witness statements, documents furnished by the taxpayer, 
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and other materials in the possession of the Internal Reve- 
nue Service which relate directly or indirectly to the gift of 
personal papers purportedly made by the President in 1969, 
or the treatment of the gift as a charitable deduction in his 
1969 federal income tax returns.” 

On May 13, Mr. John Doar, the Committee’s Special Coun- 
sel, wrote the Commissioner that the request was intended to 
cover “the complete IRS audit report on President Nixon’s 
tax returns which led to the assessment of the deficiency for 
the years 1969-72.” In a second letter dated May 13, Mr. Doar 
requested that the Commissioner inform the Committee 
whether or not the IRS advised President Nixon (in Novem- 
ber 1973) that the IRS intended to audit his return. 

The position of the Department of the Treasury, as indi- 
cated in your letter of May 15 and the May 17 letter of the 
Chief Counsel, is that all of the information requested by 
the Committee on the Judiciary comes within § 6103 of the 
Internal Revenue Code, as interpreted in the applicable 
Treasury regulations. 

The general provision on disclosure of tax return informa- 
tion, Code § 6103 (a), provides in part as follows: 


“(a) Public record and inspection. 

“(1) Returns made with respect to taxes imposed by chap- 
ters 1, 2, 3, and 6 upon which the tax has been determined 
by the Secretary or his delegate shall constitute public rec- 
ords; but, except as hereinafter provided in this section, they 
shall be open to inspection only upon order of the President 
and under rules and regulations prescribed by the Secretary 
or his delegate and approved by the President.” 

The matter of disclosure to congressional committees is 
dealt with in § 6103(d) (1) and (2). The former provision 
is as follows: 


“(1) Committee on Ways and Means and Finance. 

“(A) The Secretary and any officer or employee of the 
Treasury Department, upon request from the Committee on 
Ways and Means of the House of Representatives, the Com- 
mittee on Finance of the Senate, or a select committee of the 
Senate or House specially authorized to investigate returns 
by a resolution of the Senate or House, * * * shall furnish 
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such committee sitting in executive session with any data of 
any character contained in or shown by any return. 

“(B) Any such committee shall have the night * * * to 
inspect any or all of the returns at such times and in such 
manner as it may determine. 

“(C) Any relevant or useful information thus obtained 
may be submitted by the committee obtaining it to the Senate 
or the House, * * * asthe case may be.” 

Under § 6103(d) (2), the Joint Committee on Internal 
Revenue Taxation is granted “the same right to obtain data 
and to inspect returns as the Committee on Ways and Means 
or the Committee on Finance”-and is authorized “to submit 
any relevant or useful information thus obtained to the Sen- 
ate [or] the House of Representatives * * *.” 

Unauthorized disclosure of income returns or related in- 
formation is subject to criminal penalties. 18 U.S.C. § 7213(a). 
See also 18 U.S.C. § 1905. 

The regulation implementing §6103(a) defines “return” 
in a broad manner.? The pertinent provision, Treasury Reg- 
ulations on Procedure and Administration, § 301.6103 (a) - 
1(a) (8) (i), states: 

“For purposes of section 6103(a), the term ‘return’ 
includes— 

“(a) Information returns, schedules, lists, and other 
written statements filed by or on behalf of the taxpayer with 
the Internal Revenue Service which are designed to be sup- 
plemental to or become a part of the return, and 

“(b) Other records, reports, information received orally 
or in writing, factual data, documents, papers, abstracts, 
memoranda, or evidence taken, or any portion thereof, re- 
lating to the items included under (a) of this subdivision. 
*x & & 9) 

Primary responsibility for interpretation of the Internal 
Revenue.Code and the above regulations belongs of course to 
the Department of the Treasury. Your view is that the provi- 
sions of § 6103 concerning disclosure of information encom- 
pass not only the audit reports and other items listed in 


21 As required by Code § 6108(a), the regulations implementing that subsec- 
tion were approved by the President. See Executive Order 11650 (1972). 

According to the Chief Counsel, the meaning of “return” in Code § 6108(d) 
is the same as the meaning in § 6108(a). 
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Chairman Rodino’s letter, but also Mr. Doar’s May 13 re- 
quest for information regarding possible notification of in- 
tent to audit. I concur in that view.’ 

One further preliminary issue is whether the requests of 
the Committee on the Judiciary satisfy the terms of Code 
§ 6103 (d). In his initial letter, Mr. Doar stated that, by adop- 
tion of House Resolution 803, the House of Representatives — 
delegated to the Judiciary Committee its full investigative 
power, and that it is not necessary for the House to make a 
further delegation of “specific power to obtain information 
held by a specific government agency.” 

I agree with your view that House Resolution 803 does 
not satisfy the provisions of Code § 6103(d), under which a 
“select committee” of the House “specially authorized [by a 
House resolution] to investigate returns” is entitled to ob* 
tain such infermation. First, the Committee on the Judiciary 
is a standing committee, not a select committee. House Rule 
X. Second, even if the Judiciary Committee could be re- 
garded as a select committee for purposes of the impeach- 
ment inquiry, it has not been “specially authorized” to in- 
vestigate tax returns. The terms of House Resolution 803 are 
broad, but are general in nature. There 3 is no specific mention 
of tax return information. | 

The basic question raised in your letter is whether the 
powers of the House Judiciary Committee under House 
Resolution 803 override ‘the provisions of Code § 6103. In 
support of his view that the statutory provisions do not jus- 
tify denial of the Committee’s requests, Mr. Doar relies, 
inter alia, upon the fact that the broad investigative powers 
delegated by the House of Representatives to the Judiciary 
Committee are grounded in the Constitution. 

The Constitution vests in the House of Representatives the 
“sole power of impeachment.” Art. 1, § 2, cl. 5. Clearly, this 


2In two cases arising under the Freedom of Information Act, 5 U.S.C. 582, 
concerning access to certain income tax information, the respective district 
courts rejected Government claims of confidentiality based upon the regula- 
tions’ definition of “return.” B & C Tire Oo. v. Internal Revenue Service, 
1974—-1 U.S.T.C. para. 9272 (M.D. Ala., 1974); Taw Analysts & Advocates v. 
Internal Revenue Service, 862 F.Supp. 1298, 1808 (D.D.C., 19738). The 
latter case is on appeal. In the former case, the court decided in favor of the 
Government on other grounds, 
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power includes authority to conduct investigations, and the 
existence of the investigative authority does not depend upon 
any statute. Cf. Kilbourn v. Thompson, 103 U.S. 168, 190 
(1880) ; Reed v. County Commissioners, 277 U.S. 376, 388 
(1928). Moreover, it is clear that House Resolution 803 dele- 
gates to the Judiciary Committee the full investigative power 
of the House of Representatives with respect to the impeach- 
ment inquiry. H.R. Rep. No. 93-774, 98rd Cong., 2d sess. 
(1974), p. 8; 120 Cong. Rec. H 528 (daily-ed., Feb. 6, 1974) 
(Chairman Rodino). Still, there remains the question of the 
relation between pertinent statutes and the powers delegated 
by the resolution. 

My opinion that the provisions of Code § 6103 are not over- 
ridden rests upon the nature of the statute and relevant prece- 
dents.* In my view, it is significant that in connection with 
its 1970 investigation of possible impeachment of Justice 
William O. Douglas, the House Judiciary Committee fol- 
lowed the provisions of Code § 6103(a) in order to obtain 
access to Internal Revenue Service information. See House 
Judiciary Committee, First Report by the Special Subcom- 
mittee on H. Res. 920, 91st Cong., 2d sess. (1970), pp. 17-19. 
After the Commissioner advised the special subcommittee 
that compliance with the statute would be necessary in order 
to authorize inspection of the relevant files, the Judiciary 
Committee adopted an appropriate resolution. Under Code 
§ 6103(a), but not § 6103(d), release of tax return informa- 
tion is discretionary with the President. In 1970, an executive 
order authorizing inspection by the Judiciary Committee was 
issued, Executive Order 11535. 

Highly important, as I see it, is the fact that Code § 6103(d) 
sets forth a procedure by which the House of Representatives 
can obtain information of the type in question. By the ex- 
press terms of § 6103(d), the Committee on Ways and Means 
or the Joint Committee on Internal Revenue Taxation has 
authority to secure tax return information and to submit 
“any relevant or useful information thus obtained” to the 
House. Thus, it may be that this process could be used to ob- 


2 No specific judicial or congressional precedents are cited in Mr. Doar’s 
statement of the Committee’s position. 
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tain the information by means of one of the specified com- 
mittees and then to submit it, through the House, to the Judi- 
ciary Committee.* Perhaps, the same result could be achieved 
by a House resolution designating the Judiciary Committee 
as a “select committee” for the purpose of obtaining the in- 
formation in question. 

As pointed out in a number of decisions of the Supreme 
Court, statutes dealing with certain aspects of congressional 
investigations (immunity of witnesses, and prosecutions for 
contempt of Congress) are longstanding.‘ See, ¢.g., UcGrain 
v. Daugherty, 273 U.S. 135, 167-174 (1927) ; Reed v. County 
Commissioners, supra, 277 U.S. at 388. The proposition that 
the statutory provisions are to be observed by congressional 
committees is implicit in the Supreme Court opinions and is 
indicated by the actions of the various Congresses.® 

In any event, notwithstanding the fact that the impeach- 
ment power is a separate, constitutional power of the House, 
I find no sufficient basis for disregarding the provisions of 
Code § 6103.7 My conclusion is not affected by the other fac- 


é According to the Chief Counsel, information of the type requested by Chair- 
man Rodino was made available to the Joint Committee on Internal Revenue 
Taxation in connection with its recent examination of the President’s tax re- 
turns for 1969 and following years. 

5 The opinion in Seymour v. United States, 77 F. 2d 577, 579 (C.A. 8, 1935), 
a case involving a perjury conviction, contains broad language regarding the 
inability of Congress to limit the constitutional power of either house to con- 
duct investigations. However, the language in Seymour is supported neither by 
the judicial decisions cited by the court nor by pertinent congressional prece- 
dents. See, e.g., In re Chapman, 166 U.S. 661, 671-72 (1897); Jurney v. 
MacCracken, 294 U.S. 128 (1935). 

6A recent district court decision which lends support to this view is Senate 
Select Committee on Presidential Campaign Activities v. Nizon, 866 F.Supp. 
51, 56, footnote 8 (D.D.C., 1973). For the decision on remand, see 370 F.Supp. 
521 (1974). See also Application of United States Senate Select Committee, 
361 F.Supp. 1270, 1278 (D.D.C., 19738). Cf. Yellin v. United States, 874 U.S. 
109, 114 (1968). 

*Our examination of Hinds’ Precedents of the House of Representatives 
reveals two precedents, both relating to the 1876 impeachment of Secretary of 
War William W. Belknap, in which action by the House or the Senate or 
both indicated that statutory provisions were regarded as binding. See ITI 
Hinds’ § 2081 (statute on administering oaths to Senators, see 2 U.S.C. 
$§ 28-24) ; III Hinds’ § 2447 (House passage of bill regarding immunity of 
witnesses). 
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tors cited in Mr. Doar’s letter, e.g., the fact that much simi- 
lar material, including the President’s 1969 income tax re- 
‘turn, has been made public. Publication of the President’s 
return does not, in my opinion, alter application of the stat- 
ute to the related, but separate material requested by the 
Judiciary Committee. 
Sincerely, 
, WILLIAM B. SAXBE. 
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Satellite Corporation. 165. 


COMMUNICATIONS SATELLITE CORPORATION. 
Appointment of incorporators and directors. 

The method which sections 302 and 303(a) of the Com- 
munications Satellite Act of 1962 (approved August 31, 1962, 
76 Stat. 423, 47 U.S.C. 732, 733(a)) prescribes for the ap- 
pointment of the incorporators and three of the directors of 
the Communications Satellite Corporation to be established 
under that act—.e., appointment by the President, by and 
with the advice and consent of the Senate—is not deter- 
minative of the question whether the incorporators and such 
directors are officers of the United States. 

The positions of incorporator and Presidentially appointed 
director which were created by sections 302 and 303(a) of 
the Communications Satellite Act of 1962 are under the 
provisions of that act, private, and not public, posts, and 
persons serving therein are not officers of the United States. 
165. 
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COMPENSATION. 


Conflicting interests. *Intermittent Consultants or Advisers. 
111. 


COMPTROLLER GENERAL. 
Contract disputes. “General Accounting Office. 385. 


COMPTROLLER OF THE CURRENCY. 


Authority over voluntary disclosure of records pertaining to 
Office of the Comptroller of the Currency. *Government 
Records. 281. 


CONFIDENTIAL INFORMATION. 
Tax return information. *Congressional Committees. 4865. 
‘‘Voluntary’’ reports. *Census Laws. 161. 


CONFLICT-OF-INTEREST STATUTES. 
Intermittent consultants or advisers. 

The conflict-of-interest statutes relating to claims activities 
overlap to such an extent that an intermittent consultant or 
adviser is barred from prosecuting claims against the United 
States on behalf of other persons on the days when he is 
away from Government service, as well as on the days when 
his is in such service. 

18 U.S.C. 434 bars an intermittent consultant or adviser, as 
well as a regular Government employee, from acting on bekalf 
of the Government for the transaction of business with busi- 
ness entities in which he has a financial interest. 

Where an intermittent consultant or adviser serves an 
occasional period of a few days’ duration, there would seem 
to be no violation of 18 U.S.C. 1914 if he continues to receive 
his usual compensation from an outside employer, but where 
the length or frequency of his Government service raises a 
question under that statute, the facts must be determined 
whether his continued outside compensation is fairly related 
to his outside services rather than to his services for the 
Government. 111. 


CONGRESS. 
Death benefits to widows. *Veterans Benefits. 37. 


Foreign Assistance Act of 1961, as amended. ‘*Agency for Inter- 
national Development Guaranties. 188. 

Impeachment investigation by House committee—applicability of 
statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 


Inability of President to discharge powers and duties. *President. 


69. 
Mutual Security Act of 1954. “Development Loan Fund Guar- 
anties. 21. 


Pledge of ‘‘full faith and credit.’’ *Bonds. 305. 


Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 
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CONGRESS—Continued 

Property retained by the United States. *Hawaiian Statehood 
Act. 48. 

Provision for compensation by States for the removal of billboards 
under the Highway Beautification Act of 1965. *Highway 
Beautification Act of 1965. 331. 

Public lands as indemnity for lost school lands. ‘*Lands, Build- 
ings, Conveyances. 178. 

‘Voluntary’ reports. *Census Laws. 1651. 


CONGRESS, MEMBER OF. 
Conflicting interests. *Intermittent Consultants or Advisers. 
111. 
CONGRESS, MEMBER OF: INTERNATIONAL AGREEMENTS 
AND ORGANIZATIONS. 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 


CONGRESSIONAL COMMITTEES. 
Impeachment investigation by House Committee—statutory 
provisions on disclosure of tax return information. 

The powers of the House Judiciary Committee in connec- 
tion with its Presidential impeachment investigation do 
not override the provisions of the Internal Revenue Code of 
1954 regulating disclosure of tax return information (Aug. 16, 
1954, c. 736, 68A Stat. 753, as amended, 26 U.S.C. 6103). 
If the committee is to receive such information, compliance 
with the requirements of the statute will be necessary. 
485. 


CONSANGUINITY DEGREES IN MARRIAGE. 
Death benefits to widows. *Veterans’ Benefits. 37. 


CONSOLIDATED FARMERS HOME ADMINISTRATION ACT 
OF 1961. 
Sale of insured notes: supplementary payments. *Notes. 417. 


CONSTITUTIONAL CONVENTION. : 
Inability of President to discharge powers and duties. *President. 
69. 


CONSTITUTIONAL LAW. 

Art. I, sec. 2, cl. 5, impeachment investigation by House com- 
mittee—applicability of statutory provisions on disclosure of 
tax return information. *Congressional Committees. 485. 

Art. I, sec. 3, cl. 5, inability of President to discharge powers and 
duties. *President. 69. 

Art. I, sec. 6, cl. 2, Appointments. *Member of Congress. 381. 

Art. I, sec. 6, cl. 2, prohibits appointment of Member of Congress 
to civil office under the United States. *Communications 
Satellite Corporation. 165. 

Art. I, sec. 8, cil. 1, General Welfare Clause. Mutual Security Act of 
1954. *Development Loan Fund Guaranties. 21. 


502 Index-Digest 


CONSTITUTIONAL LAW—Continued 

Art. I, sec. 9, cl. 7, power of Congress to authorize withdrawal of 
funds from treasury. 347. 

Art. II, sec. 1, cl. 6, inability of President to discharge powers 
and duties. *President. 69. 

Art. IT, sec. 2, cl. 2, powers and duties of President.* Communica- 
cations Satellite Corporation. 165. 

Art. II, sec. 3, duty of President to execute laws. 347. 

Art. II, sec. 4, impeachment of civil officers. *Communications 
Satellite Corporation. 165. | 

Art. IV, sec. 3, par. 2, Congressional power to dispose of territory 
or other property as the basis for the enactment of a statute 
providing Federal aid to the States. ‘*Highway Beautification 
Act of 1965. 937, 331. 

Fifth Article of Amendment. ‘‘Just compensation’’ and ‘‘taking’’ 
under the Highway Beautification Act of 1965. ‘*Highway 
Beautification Act of 1965. $31. 

Fourteenth Article of Amendment. ‘‘Just compensation’’ and 
‘‘taking’’ under the Highway Beautification Act of 1965. *High- 
way Beautification Act of 1965. 3931. 

Inability of President to discharge powers and duties. 

The memorandum of March 3, 1958, between former 
President Dwight D. Eisenhower and former Vice President 
Richard M. Nixon, representing their understanding of the 
constitutional role of the Vice President as acting President 
in the event of Presidential inability, is consistent with the 
correct interpretation of Article II, section 1, clause 6 of the 
Constitution. 

Attorneys General Herbert Brownell, Jr. and William P. 
Rogers have expressed the same views on the identical 
questions. 69. 

Power of President as Chief Executive. *Civil Service. 157. 

Tenth Article of Amendment, Oklahoma v. United States Civil 
Service Commission, 330 U.S. 127 (1947) and the constitution- 
ality of the Hatch Act. *Highway Beautification Act of 1965. 
331. 

Twelfth Amendment, inability of President to discharge powers 
and duties. *President. 69. 

Twentieth Amendment, sec. 8, inability of President to discharge 
powers and duties. *President. 869. 

Whether a federal grant-in-aid statute is invalid because of the 
unconstitutionality of the condition attached to it which negates 
available State police power. *Highway Beautification Act 
of 1965. 3981. 


CONSULTANTS. 


Conflict-of-interest statutes. *Intermittent Consultants or Ad- . 


visers. 111. 
CONTRACTORS. 


Requirements under Philadelphia Plan. *Equal Employment. 
405 


? 
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CONTRACTS. 
Armed Services Board of Contract Appeals. Contract disputes. 
*General Accounting Office. 385. 
Authority of officer to modify. *Rescheduling of Indonesian 
Debt to the United States. 421. 
Interpretation. *Equal Employment. 4065. 
Nondiscrimination. 

Executive order requiring nondiscrimination clause in gov- 
ernment contracts, prohibiting employment discrimination 
because of race, color, religion, or national origin, and im- 
posing sanctions for noncompliance is a valid exercise of 
Presidential authority. The federal government has power to 
fix the terms and conditions under which it will purchase 
supplies and services. The regulations issued by the Presi- 
dent’s Committee on Equal Employment Opportunity pur- 
suant to the Executive order provide adequate procedural 
protection to contractors. 97. 


CONTRACTUAL OBLIGATIONS. 
Export-ImportBank. *Guaranties: Participation Certificates. 323. 
Guarantees by the United States. *Bonds. 9305. 
Insurance of payment of Farmers Home Administration notes: 
supplementary payments. *Notes. 417. 


Guarantees by the United States. *Guarantees: Participation 
Certificates. 328. 


CONVEYANCING. 
Transfers of property to the Postal Service. *Postal Reorganiza- 
tion Act. 4387. 


CORPORATION, GOVERNMENT. 
Export-Import Bank. *Rescheduling of Indonesian Debt to the 
United States. 421. 
Mutual Security Act of 1954. *Development Loan Fund Guar- 
anties. 21. 


CORPORATION, PRIVATE. 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 


COURT OF CLAIMS. 
Contract disputes. *General Accounting Office. $85. 


DAVIS-BACON ACT. 
Nondiscrimination. *Contracts. 97. 


DEFENSE PRODUCTION ACT OF 1950. 
Conflict-of-interest statutes. *Intermittent Consultants or 
Advisers. 111. 


DEPARTMENT OF DEFENSE APPROPRIATION ACT, 1961. 
Nondiscrimination. *Contracts. 97. 
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DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT. 
Validity of certain documents executed by personnel of the 
Department of Housing and Urban Development. 


Certain documents executed by personnel of the Depart- 
ment of Housing and Urban Development on or after No- 
vember 9, 1965, the date of its establishment, but before the 
appointment by the President of the Secretary of that 
Department, are effective, despite the vacancy in that office, 
to commit the full faith and credit of the United States, to 
obligate the United States upon contracts for the insurance 
of mortgage loans and to convey title to property. $11. 


DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
ACT. 

Validity of certain documents executed by personnel prior to 

the appointment of a Secretary of Housing and Urban Develop- 

ment. *Department of Housingand Urban Development. $311. 


DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
ACT OF 1965. 
Issuance of notes and bonds. *Bonds. 22. 


DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, 
SECRETARY OF. 

Validity of certain documents executed by personnel of the 
Department prior to the appointment and qualification of a 
Secretary of that newly created department. *Department of 
Housing and Urban Development. 311. 


DEPARTMENT OF THE INTERIOR AND RELATED AGEN- 
CIES APPROPRIATION ACT, 1962. 
Rights-of-way. *National Forests. 127. 


DEVELOPMENT LOAN FUND. 
Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 188. 


DEVELOPMENT LOAN FUND GUARANTIES. 
Mutual Security Act of 1954. 

A guaranty contracted by the Development Loan Fund 
pursuant to the authority granted by section 202(b) of the 
Mutual Security Act of 1954 (Aug. 26, 1954, c. 937, 68 Stat. 
832), as amended, 22 U.S.C. 1872(b), constitutes a general 
obligation of the United States backed by full faith and 
credit of the United States. 

A holder of a guaranty contracted by the Development 
Loan Fund is not limited to the assets of the Fund as a 
source of redemption of the guaranty but may invoke the 
general liability of the United States to obtain redemption. 21. 


DIRECTORS. 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 
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DISCOUNT. 
Second Liberty Bond Act. *Bonds. 27. 


DISCRIMINATION. 
Nondiscrimination. *Contracts. 97. 
Racial discrimination. *Equal Employment. 408. 


DISEASE. 
Exclusion of meat exposed. *Importatians. 317. 


DISTRICT OF COLUMBIA BUSINESS CORPORATION ACT. | 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 


DREDGING OPERATIONS. 
Nonapplicability of Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


EASEMENT. 
Rights-of-way. *National Forests. 127. 


ECONOMIC COOPERATION ACT OF 1948. 
Modification of loans made thereunder. *Rescheduling of Indo- 
nesian Debt to the United States. 421. 


ECONOMIC COOPERATION ACT OF 1948, AS AMENDED. 
Foreign Assistance Act of 1961. *Agency for International De- 
velopment Guaranties. 188. 


EGRESS AND INGRESS, RIGHTS OF. 
Rights-of-way. *National Forests. 127. 


EIGHT HOUR LAW. 
Nondiscrimination. *Contracts. 97. 


EMPLOYEES. 
Administrative Procedure Act, promotion to Chief Hearing Ex- 
aminer. *Civil Service. 289. 
Efficiency and fitness of women in Federal Service. *Civil 
Service. 157. 


EMPLOYMENT 
Legality of Revised Philadelphia Plan. *Equal Employment. 405. 
Nondiscrimination. *Contracts. 97. 


EMPLOYMENT ACT OF 1946. 
Nondiscrimination. *Contracts. 97. 


EMPLOYMENT IN FOREIGN GOVERNMENT. 
*Expatriation. 397. | 


ENGLISH MERCHANT SHIPPING ACT OF 180904. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. 3. 
EQUAL EMPLOYMENT. 
Legality of Revised Philadelphia Plan. 
The requirement in Executive Order 11246 that a con- 
tractor take “affirmative action” to ensure that employees 
and applicants are treated without regard to race, color, 
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EQUAL EMPLOY MENT—Continued 
Legality of Revised Philadelphia Plan—Continued 
religion, sex, or national origin imports something more than 
the merely negative obligation not to discriminate. 

The Department of Labor’s Revised Philadelphia Plan, 
requiring bidders on certain contracts covered by Executive 
Order 11246 to pledge good faith efforts to meet specific 
goals for hiring of minority group persons, is not in conflict 
with Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
2000e et seq., and is a lawful implementation of the Executive 
order. 

Revised Philadelphia Plan does not require contractor to 
discriminate in violation of Title VII of the Civil Rights 
Act. Good faith efforts required by Plan do not include any 
action which would violate Title VII. 

Title VII does not prohibit employers from considering 
race or national origin at any stage of the hiring process. 
Obligation of nondiscrimination does not require obliviousness 
or indifference to the racial consequences of the application of 
outwardly neutral criteria. 

Title VII does not forbid employers to structure their 
hiring process so as to broaden the recruitment base and 
thus to encourage the employment of members of minority 
groups. The affirmative action obligation imposed by Execu- 
tive Order 11246 may require such action. 

Where Department of Labor has found that employers’ 
practice has been to obtain employees on the basis of referral 
by local unions and that unions refer very few members of 
minority groups, Department may require that employers 
depart from customary reliance on union referrals in order to 
comply with their obligations under the Executive order. 

It cannot be assumed from provisions of the Philadelphia 
Plan that its practical effect will be to require contractors to 
choose between noncompliance with the Plan and violation 
of Title VII. 

Title VII is not the exclusive remedy for racially discrim- 
inatory practices in employment, and Executive Order 11246 
may require of Government contractors “affirmative action”’ 
above and beyond what Title VII requires of employers 
generally. 

Views expressed in formal opinion of the Attorney General 
may be relied on by executive departments and agencies and 
their accountable officers, notwithstanding contrary views 
expressed by the Comptroller General. 37. 

Nondiscrimination. *Contracts. 97. 
EXECUTIVE AGREEMENTS. 
Waiver of sovereign immunity and limitation of shipowner’s 
lia bility. 

The purpose of section 170(1) of the Atomic Energy Act, 

as amended (Aug. 8, 1954, 68 Stat. 921; 42 U.S.C. 2210(1)), 
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EXECUTIVE AGREEMENTS—Continued 
Waiver of sovereign immunity and limitation of shipowner’s 
lia bility— Continued 
authorizing the Atomic Energy Commission to enter into 
indemnification agreements for public liability in connection 
with the operation of the NS Savannah, was to remove any 
possible impediments to the operation of the ship and to 
provide adequate protection to the public. 
It is consistent with such purpose and with the provisions 
of the Suits in Admiralty Act, as amended (March 9, 1920, 
sec. 7, 41 Stat. 527; 46 U.S.C. 747), for the Secretary of 
State in connection with foreign voyages of the NS Savannah 
to enter into Executive Agreements whereby the United 
States as owner-operator of the vessel undertakes to waive 
sovereign immunity and shipowner’s limitation of liability 
in actions against the United States in foreign courts seeking 
damages which might arise from any nuclear incldent in- 
volving the vessel. 8. 


EXECUTIVE BRANCH OF GOVERNMENT. 
Nondiscrimination. *Contracts. 97. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 


EXECUTIVE ORDERS. 
Nondiscrimination. *Contracts. 97. 


EXECUTIVE POWER. 
Foreign relations field. Waiver of sovereign immunity and limi- 
tation of shipowner’s liability: NS Savannah. *Executive 
Agreements. 3. 


EXECUTIVE PRIVILEGE: INVOCATION BY THE HEAD OF 
A DEPARTMENT ONLY. 
Authority over voluntary disclosure of records pertaining to the 
Office of the Comptroller of the Currency. *Government 
Records. 281. 


EXPATRIATION. 
Conduct which constitutes voluntary relinquishment of United 
States citizenship. 


Expatriation provisions of the Immigration and Nation- 
ality Act, 8 U.S.C. 1481, 1482, 1101 note, when viewed in 
the light of the Supreme Court’s decision in Afroyim v. Rusk, 
387 U.S. 253, are to be administratively construed to provide 
for the loss of United States citizenship only by voluntary 
relinquishment, such as by a written renunciation or by other 
acts, specified in the statute, which reasonably manifest an 
individual’s intent to transfer or abandon allegiance to the 
United States. 


Thus, working for a foreign government as a school teacher 
would be insufficient to show such a voluntary relinquish- 
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EXPATRIATION—Continued 
Conduct which constitutes voluntary relinquishment of United 
States citizenship—Continued 
ment, but service in an important political post of a foreign 
government would. Similarly, voluntary enlistment in the 
armed forces of a nation allied to this country would not 
necessarily show a transfer or abandonment of allegiance to 
the United States, while such enlistment in the forces of a 
nation engaged in hostilities against this country would. $97. 


EXPENDITURES. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 


EXPORT CONTROL ACT OF 1949. 
Subsidies. *Export Sales of Agricultural Commodities. 229. 


EXPORT-IMPORT BANK. 
Contractual Obligations fully binding on the United States. *Guar- 
anties: Participation Certificates. 328. 
Guaranty of Interest. 

Agreements by the Export-Import Bank to guarantee the 
interest payable on securities issued by a private corporation 
for the purpose of obtaining funds for the financing of exports 
from the United States are authorized by section 2(a) of the 
Export-Import Bank Act, as amended (12 U.S.C. 635(a)), 
and hence constitute general obligations of the United States 
backed by its full faith and credit. 429. 

Mutual Security Act of 1954. *Development Loan Fund Guar- 
anties. 21. 
Subordination of Claims. 

If the Export-Import Bank pays interest on those securities 
pursuant to that guaranty, the resulting rights of the bank 
for reimbursement and subrogation will be subordinated to 
the claims of the holders of those securities. 429. 


EXPORT-IMPORT BANK ACT. 
Guaranty of interest. *Export-Import Bank. 429. 


Transactions with Communist countries. 

Export-Import Bank Act of 1945, provides that, in general, 
the Export-Import Bank shall not guarantee, insure, or 
extend credit in connection with the purchase or lease of a 
product from a Communist country or for use in or sale to 
a Communist country. 12 U.S.C. 635(b)(2). An exception 
states that it shall not apply in the case of any transaction 
which the President determines would be in the national 
interest if he reports that determination to the Senate and 
House of Representatives within 30 days. The exception does 
not require that the President make a separate determination 
for each transaction. The President may do so country by 
country. 479. 
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EXPORT-IMPORT BANK ACT OF 1945. 


Contractual Liabilities backed by the United States. *Guaran- 
ties: Participation Certificates. 328. 

Credit sales. *Export Sales of Agricultural Commodities. 229. 

Rescheduling of loans by Export-Import Bank. *Rescheduling of 
Indonesian Debt to the United States. 421. 


EXPORTS. 
Export Sales to Countries in Default to the United States. *John- 
son Act. 3657. 


EXPORT SALES OF AGRICULTURAL COMMODITIES. 
Credit sales. 

Credit sales of agricultural commodities to nations in 
default of their obligations to the United States are not 
loans prohibited by the Johnson Act, 18 U.S.C. 955, if the 
credit extended is within the range of that commonly en- 
countered in export sales of such commodities. 

Assignment of a credit buyer’s obligation to a third party 
is not a purchase or sale of “other obligations’ within the 
meaning of 18 U.S.C. 955. 229. 

Subsidies. 

Section 2(c) of the Agricultural Act of 1961, 75 Stat. 294 
(7 U.S.C. 1282 note), declaring the policy of Congress not 
to subsidize the export, sell or make available subsidized 
agricultural commodities to certain nations, does not affect 
specific operative provisions of law so as to bar such sales, 
but sets out policy to be interpreted by the President in 
the light of changing circumstances. 

Subsidies paid by Commodity Credit Corporation to 
United States exporters in connection with export sales of 
agricultural commodities are not “assistance” to purchasing 
nations within the meaning of the Mutual Defense Assistance 
Control Act of 1951, 65 Stat. 644, as amended (22 U.S.C. 
1611 et seq.) regulating assistance to nations which permit 
shipment of war materials, etc., to certain countries. 229. 


FARMERS HOME ADMINISTRATION. 
Supplementary payments in conjunction with sale of insured 
notes. *Notes. $38. 


FAST LANDS. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


FEDERAL-AID HIGHWAY ACT OF 1956. 
Power of President to limit expenditure of funds appropriated. 
Under the Federal-Aid Highway Act of 1956 (June 29, 
1956, c. 462, 70 Stat. 378, as amended, 23 U.S.C. 101 note) 
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FEDERAL-AID HIGHWAY ACT OF 1956—Continued 
Power of President to limit expenditure of funds appropri- 
ated—Continued 

the Secretary of Transportation has the power to defer the 
availability to the States of those funds authorized and 
apportioned for highway construction, but which have not, 
by approval of a project, become the subject of a contrac- 
tual obligation on the part of the Federal Government in 
favor of a State. 

Appropriation acts are of a Fiscal and permissive nature 
and place an upper but not a lower limit on expenditures. 
They authorize but do not compel the executive branch to 
expend funds. 

The duty of the President to see that the laws are faithfully 

executed (under Art. II, sec. 3 of the Constitution) does 
not require that funds made available by Congressional 
appropriation must be fully expended. 

That 23 U.S.C. 118 provides that apportioned funds 
“shall be available for expenditure” does not give the states 
any inchoate right to the apportioned funds. That Congress 
has declared in 23 U.S.C. 101(b) that it is in the national 
interest to accelerate the construction of Federal-aid highway 
systems does not constitute a mandate to approve all qualify- 
ing projects for which funds are available. 

The highway taxes imposed by the Highway Revenue 
Act of 1956 (June 29, 1956, c. 462, 70 Stat. 387, 397) are 
not paid directly into the Highway Trust Fund, and the 
executive branch has no fiduciary duty to proceed with the 
construction of highways to the full extent permitted by the 
assets in that Fund. 

Appropriations for Federal-aid highways are subject to 
two limitations: they may not exceed the Federal-aid highway 
authorizations, nor the amount available in the Highway 
Trust Fund. $3931. 


FEDERAL AID TO THE STATES. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. *Highway Beautification Act of 1965. 331. 


FEDERAL AIRPORT ACT. 
*Public Parks. 17. 


FEDERAL LANDS. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 
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FEDERAL MEAT INSPECTION ACT. 
Applicability of Federal Meat Inspection Act to retail establish- 
ments. 

The inspection and sanitation provisions of the Federal 
Meat Inspection Act do not apply to retail establishments 
located in the District of Columbia engaged in interstate 
commerce or when offering meat products for sale in inter- 
state commerce, including those establishments located in 
States designated for application of federal requirements. 
The adulteration and misbranding provisions of the Act 
do apply to retail establishments engaged in interstate com- 
merce as well as those designated for application of federal 

requirements. 459. 


FEDERAL NATIONAL MORTGAGE ASSOCIATION. 
Guaranties of participation certificates. *Guaranties: Par- 
ticipation Certificates. 3283. | 
Public debt limit. *Second Liberty Bond Act—Participation 
Certificates. 341. 


FEDERAL NATIONAL MORTGAGE ASSOCIATION CHARTER 
ACT. 
*Second Liberty Bond Act—Participation Certificates. 341. 


FEDERAL NATIONAL MORTGAGE ASSOCIATION CHARTER 
ACT OF 1954 AS AMENDED. 
*Guarantees: Participation Certificates. 328. 


FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES 
ACT. 
Nondiscrimination. *Contracts. 97. 


FEDERAL SALARY ACT OF 1967. 
Appointment of Member of Congress. *Member of Congress. 
381. 


FLORIDA AND IOWA ADMISSION ACT. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


FOOD AND AGRICULTURE ACT OF 1962. 208. 


FOREIGN AID AND RELATED AGENCIES APPROPRIATION 
ACT OF 1963. 
Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 1883. 


FOREIGN AID PROGRAM. 
Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 183. 
FOREIGN ASSISTANCE ACT OF 1961. 
Limitations on compromise of loans made thereunder. *Resched-— 
uling of Indonesian Debt to the United States. 421. 
Overseas Private Investment Corporation. *Guarantees. 455. 
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FOREIGN ASSISTANCE ACT OF 1961 AS AMENDED. 
*Agency for International Development Guaranties. 183. 


FOREIGN ASSISTANCE ACT OF 1962. 
Foreign Assistance Act of 1961, as amended. *Agency for 
International Development Guaranties. 183. 


FOREIGN ASSISTANCE AND RELATED AGENCIES APPRO- 
PRIATION ACT. 
*Export-Import Bank Act—Transactions with Communist 
Countries. 479. 


FOREIGN COMMERCE. 
Export Sales to countries in default to the United States. 
*Johnson Act. 9357. 


FOREIGN DEVELOPMENT PROGRAM. 
Mutual Security Act of 1954. *Development Loan Fund 
Guaranties. 21. 


FOREIGN DIRECT INVESTMENT PROGRAM. 

Executive Order 11387 of January 1, 1968, 33 F.R. 47, which 
authorized the Secretary of Commerce to issue regulations 
establishing a Foreign Direct Investment Program, is a valid 
exercise of the power of the President by virtue of the author 
ity provided by section 5(b) of the act of October 6, 1917, as 
amended. 3683. 


FOREIGN DREDGE ACT OF 1906. 
Nonapplicability to the Virgin Islands. 

The Foreign Dredge Act of May 28, 1906, 46 U.S. 292, 
prohibiting dredging in the United States with foreign-built 
dredging vessels (one of the body of coastwise laws of the 
United States designed to protect American-built and Amer- 
ican-documented ships from foreign completion in the domes- 
tic maritime trade, coastwise trade), has no application to 
the Virgin Islands as a result of subsequent action by Con- 
gress in amending the Organic Act of 1936 and the President’s 
Executive Order 9170 in implementation of such Act. 189. 


FOREIGN GOVERNMENTS. . 
Export sales to countries in default to the United States. 
*Johnson Act. $357. 


FOREIGN NATION. 
Term not limited to foreign government. *Cargo Preference Act. 
203. 


FOREIGN SHIPPING. 
Nonapplicability of Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


FOREST SERVICE. 
Rights-of-way. *National Forests. 127. 


FORESTS. 
Rights-of-way. *National Forests. 127. 
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FULL FAITH AND CREDIT. 

Guaranty of interest. *Export-Import Bank. 429. 

Omission of the phrase, ‘‘full faith and credit.’’ *Words and 
Phrases. $305, 328. 

Validity of certain documents executed by personnel of the 
Department of’ Housing and Urban Development prior to the 
appointment and qualification of a Secretary of the newly 
created department. *Department of Housing and Urban 
Development. $311. 


FUNDS. 
Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 188. 
Mutual Security Act of 1954. *Development Loan Fund Guaran- 
ties. 21. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. $47. 


GENERAL ACCOUNTING OFFICE. 
Contract disputes. 

Executive branch agency is not required to comply with 
Government Accounting Office (GAO) request that a dis- 
puted contract claim be remanded to an executive contract 
appeals board. GAO does not have authority to remand claim 
decided by contract appeals board, either under 31 U.S.C. 71 
or 31 U.S.C. 74. 3885. 

GOLD RESERVE ACT OF 1934. 
Second Liberty Bond Act. *Bonds. 27. 


GOVERNMENT CORPORATION CONTROL ACT. AS 
AMENDED. 
Mutual Security Act of 1954. *Development Loan Fund Guar- 
anties. 21. 


GOVERNMENT RECORDS: COMPTROLLER OF THE CUR- 
RENC Y. 
Authority over voluntary disclosure of records pertaining to Office 
of the Comptroller of the Currency. 281. 


Under 5 U.S.C. 22 (August 12, 1958, 72 Stat. 547) the 
Secretary of the Treasury, as head of the Department of the 
Treasury, has control over the voluntary disclosure of the 
records of the Office of the Comptroller of the Currency. 281. 


GRAZING RIGHTS. 
Rights-of-way. *National Forests. 127. 


GUARANTIES. 
Farmers Home Administration. *Notes. 417. 


OVERSEAS PRIVATE INVESTMENT CORPORATION 
Investment guarantees issued by the Overseas Private 
Investment Corporation pursuant to the Act of December 30, 
1969, P.L. 91-175, 83 Stat. 811, amending the Foreign 
Assistance Act of 1961, constitute general obligations of the 
United States and are backed by its full faith and credit. 455. 
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GUARANTIES: PARTICIPATION CERTIFICATES. 

The Export-Import Bank’s guaranties of participation 
certificates, as well as other types of contractual liabilities 
incurred by the Bank under the Export-Import Bank Act 
of 1945, as amended (July 31, 1945, c. 341, 59 Stat. 526; 
12 U.S.C. 635), constitute general obligations of the United 
States. 

A holder of such a guaranty may reach beyond the assets 
of the Export-Import Bank to the United States for payment, 
if necessary. 327. 

Federal National Mortgage Association. 

Participation certificates issued and guaranteed by the 
Federal National Mortgage Association under section 302(c) 
of the Federal National Morgtage Association Charter Act, 
as amended (August 2, 1954, c. 649, 68 Stat. 612, 12 U.S.C. 
1717(c)), give rise to general obligations of the United States. 

The holders of participation certificates guaranteed by the 
Federal National Mortgage Association may reach beyond 
the assets of the Association to the United States for pay- 
ment, if necessary. 328. 


GUARANTY OF LOANS BY UNITED STATES. 
Mutual Security Act of 1954. *Development Loan Fund Guar- 
anties. 21. 


HATCH ACT. 
Political activity. *Intermittent Consultants or Advisers. 111. 


HATCH ACT OF 193839 AND 1940. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. *Highway Beautification Act of 1965. 331. 


HAWAIIAN HOMES COMMISSION ACT, 1920 AS AMENDED. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


HAWAIIAN OMNIBUS ACT. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


HAWAIIAN ORGANIC ACT. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


HAWAIIAN STATEHOOD ACT. 
Property retained by United States. 

Under sec. 5(e) of the Hawaiian Statehood Act (March 18, 
1959, 73 Stat. 4, 5) as amended, each Federal agency con- 
trolling property retained by the United States in Hawaii has 
the duty to report to the President on its continued need for 
such land or property. This applies only to such ‘‘public 
lands and public property” which were ceded to the United 
States by the Republic of Hawaii at the time of its annexa- 
tion, and not to any acquired thereafter. 48. 
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HAWAIIAN TERRITORY OF. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


HIGHWAY BEAUTIFICATION ACT OF 1965. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. 
Section 131 of title 23, United States Code (as amended by 
the Highway Beautification Act of 1965), which requires a 
reduction of 10 percent in the total of Federal-aid highway 
funds apportioned to a State on or after January 1, 1968, if 
it has not imposed certain controls over outdoor advertising 
along interstate and primary highways, also requires, as 4 
condition of avoidance of such reduction by a State, that it 
provide compensation for the removals of the outdoor adver- 
tising signs, displays and devices specified in subsection (g). 
More particularly, a State with authority under its own law 
to effect such removals by an exercise of police power is not 
excepted from the conditional requirement of providing 
compensation. 
The relevant precedents provide no basis for concluding 
that this conditional requirement of providing compensation 
is unconstitutional as to any State. 331. 


HIGHWAYS. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 9347. 


HOMESTEAD ACT. 
Rights-of-way. *National Forests. 127. 


HOOVER COMMISSION OF 1949. 
Authority over voluntary disclosure of records pertaining to 
Office of the Comptroller of the Currency. *Government 
Records. 281. 


HOUSE COMMITTEE ON THE JUDICIARY. 
Impeachment investigation—applicability of statutory provisions 
on disclosure of tax return information. *Congressional 
committees. 485. 


HOUSE OF REPRESENTATIVES. 
Impeachment investigation by House committee—applicability 
of statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 


HOUSING. 
Full faith and credit of United States behind bonds issued under 
Housing Act of 1961. *Bonds. 3085. 


HOUSING ACT OF 1949. 
Insurance of payment of Farmers Home Administration notes: 
supplementary payments. *Notes. 417. 
Local agency borrowing of government funds. *Bonds. 3085. 
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HOUSING ACT OF 1961. 
Full faith and credit of United States behind bonds. *Bonds. $085. 


HOUSING ACT OF 1964. | 
*Second Liberty Bond Act—Participation Certificates. 341. 


HOUSING AND HOME FINANCE ADMINISTRATION. 
Validity of certain documents executed by personnel of the newly 
created Department of Housing and Urban Development. 
*Department of Housing and Urban Development. $11. 


HOUSING AND HOME FINANCE AGENCY. 
Housing Act of 1961. *Bonds. 305. 


IMMIGRATION. 
Immigrants exempted from military service by treaty are barred 
from eligibility for citizenship. *Aliens. $378. 


IMMIGRATION AND NATIONALITY ACT. 
Constitutionality. *Expatriation. 397. 
Exemption from military service bar to alien becoming citizen. 
*Aliens. 373. 


IMPEACHMENT. 
Impeachment investigation by House committee—applicability 
of statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 


IMPEACHMENT ONLY METHOD OF REMOVING PRESI- 
DENT. 
Inability of President to discharge powers and duties. *President. 
69. 


IMPORTATIONS. 
Tariff Act of 1930, section 306(a). 

The Secretary of Agriculture need not ban the importation 
of all meats and animals that have transited a country in 
which foot-and-mouth disease or rinderpest exist, but may 
ban them under conditions which he finds present undue 
risk of infection. $17. 


IMPOUNDMENT. 


Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 


INABILIT Y—PRESIDENT. 
Inability to discharge powers and duties. *President. 69. 


INCOME TAX RETURNS. 
Impeachment investigation by House committee—applicability 
of statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 


INCORPORATOBRBS. 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 
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INDEBTEDNESS. 
Export sales to countries in default to the United States. 
*Johnson Act. 3657. 


INDEMNIFICATION AGREEMENTS. 
Authority of the Atomic Energy Commission. Waiver of sovereign 
immunity and limitation of shipowner’s liability: NS Savan- 

nah. *Executive Agreements. 3. 


INDEPENDENT OFFICES APPROPRIATION ACT, 1952. 
Rights-of-way. *National Forests. 127. 


INDIAN LANDS. 
Authority of President to alter boundaries. *National Forests. 
441. 


INGRESS AND EGRESS RIGHTS OF. 
Rights-of-way. *National Forests. 1927. 


INSURANCE FUND. 
Supplementary payments by Farmers Home Administration. 
*Notes. 417. 


INTEREST. | 
Second Liberty Bond Act. 

A maximum interest rate for securities which permits their 
sale at a discount merely requires that the coupon rate not 
exceed the statutory maximum, but has no bearing on the 
investment yield, or related accounting concepts. 27. 


INTERIOR, DEPARTMENT OF. 
Rights-of-way. *National Forests. 127. 


INTERIOR, SECRETARY OF. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 


INTERMITTENT CONSULTANTS OR ADVISERS. 
Conflict-of-interest statutes. | 

An intermittent consultant or adviser to a department or 
agency of the Government is an ‘“‘officer or employee”’ within 
the meaning of the conflict-of-interest statutes (18 U.S.C. 
281, 283, 284, 434, 1914; 5 U.S.C. 99). 

Every intermittent consultant or adviser is subject to the 
provisions of 18 U.S.C. 281 on all days when he is serving 
the Government. An intermittent consultant or adviser whose 
Government service during the period of his availability for 
such service occupies a substantial portion of that period, or 
affords his principal means of livelihood, is also subject to the 
provisions of 18 U.S.C. 281 on the days during that period 
when he is not serving the Government. 111. 


INTERNAL REVENUE CODE OF 1954. 
Impeachment investigation by House committee—applicability 
of statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 
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INTERNAL REVENUE SERVICE. 
Impeachment investigation by House committee—applicability 
of statutory provisions on disclosure of tax return information. 
*Congressional committees. 485. 


INTERNATIONAL AGREEMENTS AND ORGANIZATIONS: 
MEMBERS OF CONGRESS. 

Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 


INTERNATIONAL COOPERATION ADMINISTRATION. 
Mutual Security Act of 1954. *Development Loan Fund Guaran- 
ties. 21. 


INVESTMENT GUARANTIES. 
Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 183. 


ISLANDS (MAN-MADE AND NATURALLY MADE). 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


JOHNSON ACT. 
Credit sales. *Export Sales of Agricultural Commodities. 229. 
Export sales to countries in default in payment of their obligations 
to the United States. 

The Johnson Act (approved April 13, 1934, 48 Stat. 574, 
18 U.S.C. 955) does not prohibit transactions by United 
States firms or banking institutions for the financing of 
export sales of particular goods and services, where such 
financing takes the form of deferrals of payment pending 
development of earnings, barter arrangements, or lines of 
bank credit, provided that (1) the financing arrangements 
are directly tied to specific export transactions, (2) the terms 
of the transactions are based upon bona fide business consid- 
erations, (3) the transactions do not involve a public distri- 
bution of securities, and (4) the obligations to which they 
give rise “move exclusively within the relatively restricted 
channels of banking and commercial credit.”’ 

The Johnson Act forbids arrangements that contemplate 
the marketing and wide distribution of foreign government 
obligations to the American public. 

The scope of the Johnson Act should depend on the eco- 
nomic function of a transaction, rather than on the form of the 
transaction. 357. 


JUDICIAL REVIEW. 
Contract disputes. *General Accounting Office. 385. 


KANSAS. | 
Death benefits to widows. *Veterans’ Benefits. $37. 
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LABOR DEPARTMENT. 
Philadelphia Plan. *Equal Employment. 405. 


LANDS, BUILDINGS, CONVEYANCES. 
Rights-of-way through national forests. 

Property rights of the United States are not lost by estoppel 

or failure of it or its officials to claim them. 127. 
Public lands as indemnity for lost school lands. 

Although grants by the United States are ordinarily 
construed strictly against the grantees, congressional enact- 
ments designed to aid the public schools of the States are 
to be construed liberally. 

Public lands within the boundaries of a State which are 
under lease for the extraction of potash are not in a ‘‘produci- 
ble status’ within the meaning of that term in section 
2276(a) (3) of the Revised Statutes, as amended (43 U.S.C. 
852(a)(3)), and, therefore, are not ineligible for selection 
by the State as indemnity for lost school lands under section 
2275 R.S., as amended (43 U.S.C. 851), until the mineral 
has been or can be extracted in commercial quantities. 
173. | 

\ 


LAND USE. \ 
*Public Parks. 269. 


LEASES. | 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 1783. 
Transfers of property to the Postal Service. *Postal Reorganiza- 
tion Act. 487. | 


LIBEL IN PERSONAM. 
Suits in Admiralty Act. Waiver of sovereign immunity and limita- 
tion of shipowners’s liability: NS Savannah. *Executive 
Agreements. 3. 


LIBEL IN REM. 
Suits in Admiralty Act. Waiver of sovereign immunity and limita- 
tion of shipowner’s liability: NS Savannah. *Executive 
Agreements. 3. 


LIMITATION OF LIABILITY ACT. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. 3. 


LIMITATION OF LIABILITY IN MARITIME LITIGATION. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability for damages arising from a nuclear incident outside 
of the United States involving the NS Savannah. *Executive 
Agreements. 3, 
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LOANS. 

Credit sales. *Export Sales of Agricultural Commodities. 229. 

Export sales to countries in default to the United States. *John- 
son Act. 3657. 

Foreign Assistance Act of 1961. *Agency for International 
Development Guaranties. 188. 

Mutual Security Act of 1954. *Development Loan Fund 
Guaranties. 21. 


LOUISIANA ADMISSION ACT. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


MARGINAL SEA. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


MARITIME ADMINISTRATION. 
Granting of “‘waiver’’ from requirement that exports be carried 
in U.S. vessels. *Shipping. 301. 


MARITIME COMMISSION. 
Indemnity Agreement and operation of the NS Savannah. *Ex- 
ecutive Agreements. $3. 


MARRIAGE, COMMON LAW. 
Death benefits to widows. *Veterans’ Benefits. $7. 


MARRIAGE, FIRST COUSINS, VALIDITY. 
Death benefits to widows. *Veterans’ Benefits. $37. 


MEMBER OF CONGRESS. 
Appointment to civil office prior to pay increase. 

Article I, section 6, clause 2 of the Constitution does not 
prohibit the appointment of a legislator to an office when at 
the time of appointment it is possible but not certain that 
a@ proposed salary increase for that office may receive final 
approval at a future date. 381. 


MERCHANT MARINE ACT OF 1936. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. 3. 


MILITARY SELECTIVE SERVICE ACT. 
Exemptions of certain aliens by treaty. *Aliens. $373. 


MILITARY SERVICE. 
Exemption of certain aliens by treaty. *Aliens. $73. 


MILITARY SERVICE IN FOREIGN FORCES. / 
*Expatriation. 397. 


MINERAL DEPOSITS. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 1783. 


MINNESOTA. 
Death benefits to widows. *Veterans’ Benefits. 37. 
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MISSISSIPPI ADMISSION ACT. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. | 


MORRILL ACTS OF 1862 AND 1890. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. *Highway Beautification Act of 1965. $981. 


MORTGAGE. 
Transfers of property to the Postal Service. *Postal Reorganiza- 
tion Act. 437. 


MUTUAL DEFENSE ASSISTANCE CONTROL ACT OF 1951. 
Subsidies. *Export Sales of Agricultural Commodities. 229. 


MUTUAL SECURITY ACT OF 1951. 208. 
MUTUAL SECURITY ACT OF 1953. 208. 


MUTUAL SECURITY ACT OF 1954. 
Preservation of agreements under Economic Cooperation Act. 
*Rescheduling of Indonesian debt to the United States. 421. 


MUTUAL SECURITY ACT OF 1954, AS AMENDED. 
Foreign Assistance Act of 1961. *Agency for International De- 
velopment Guaranties. 183. 
General obligations of United States. *Development Loan Fund 
Guaranties. 21. 


MUTUAL SECURITY ACT OF 1957, AS AMENDED. 
General obligations of United States. *Development Loan Fund 
Guaranties. 21. 


MUTUAL SECURITY ACT OF 1959. 
General obligations of United States. *Development Loan Fund 
Guaranties. 21. 


MUTUAL SECURITY APPROPRIATION ACT 1954. 14. 


NATIONAL EMERGENCY PROCLAMATION AND CONTINU- 
ATION OF 1950 NATIONAL EMERGENCY. 
*Foreign Direct Investment Program. 368. 


NATIONAL FORESTS. 
Authority of the President to alter boundaries. 

A portion of land originally intended to be included in the 
Yakima Indian Reservation was erroneously included in an 
adjoining national forest by Executive Order, pursuant to 
16 U.S.C. 471. Such action did not constitute a ‘‘taking’’ 
within the Fifth Amendment to the Constitution. Congress 
did not subsequently ratify that action. Accordingly, the 
President has authority under 16 U.S.C. 473 to restore that 
land to the Indian reservation. 441. 

Rights-of-way. 

Act of June 4, 1897, c. 2, 30 Stat. 36 (16 U.S.C. 479), uses 

the words “‘actual settlers residing within the boundaries of 
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NATIONAL FORESTS—Continued 
Rights-of-way—Continued 
national forests’’ in their well-established meaning, and not 
as a substitute for natural persons or corporations owning 
property within boundaries of national forests. 

A permit granted to an actual settler to construct wagon 
roads across a national forest, or a permit to a person not an 
actual settler to use existing roads or to construct new wagon 
roads gives the Secretary of Agriculture discretionary author- 
ity to require the applicant to grant similar reciprocal right 
to the United States to cross his property in order to reach 
national forest lands. 

Property rights of the United States are not lost by estoppel 
or the failure of the United States or its officials to claim them. 

127. : 


NATIONAL HOUSING ACT OF 1934. 

Validity of certain documents executed by personnel of the 
Department of Housing and Urban Development. *Department 
of Housing and Urban Development. $11. 

NATIONALITY. 
Loss of United States citizenship. *Expatriation. 397. 


NAVIGABLE WATEBS. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 
NAVIGATION LAWS. 
Nonapplicability of Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


NONDISCRIMINATION. 
*Contracts. 97. 
NOTES. 


Farmers Home Administration. 

Agreements of the Farmers Home Administration insuring 
payment of notes sold to investors by the Administration 
pursuant to the Consolidated Farmers Home Administration 
Act of 1961 (7 U.S.C. 1929) and the Housing Act of 1949, as 
amended (42 U.S.C. 1487), constitute general obligations of 
the United States and are backed by its full faith and credit. 
417. 

Full faith and credit of United States behind bonds issued under 
Housing Act of 1961. *Bonds. $805. 


NS SAVANNAH. 
Nuclear-powered merchant vessel. Waiver of sovereign immunity 


and limitation of shipowner’s liability: NS Savannah. 
*Executive Agreements. 38. 


OFFICE (CONSTITUTIONAL). 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 
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OFFICE OF FEDERAL CONTRACT COMPLIANCE. 
Philadelphia Plan. *Equal Employment. 405. 


OFFICE OF PRESIDENT. 
Inability of President to discharge powers and duties. *President. 
69. 


OFFICERS AND EMPLOYEES. 
Administrative Procedure Act, promotion to Chief Hearing 
Examiner. *Civil Service. 289. 
Appointments. *Member of Congress. $381. 
Conflicting interests, part-time employees. *Intermittent con- 
sultants or advisers. 111. 


OFFICERS OF THE UNITED STATES 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 165. 


OREGON ADMISSION ACT. 
Title to naturally-made lands. *Submerged Lands Act of 1953 
241. 


ORGANIC ACT OF THE VIRGIN ISLANDS. 
Nonapplicability of the Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


OVERSEAS PRIVATE INVESTMENT CORPORATION. 
Full Faith and Credit. *Guaranties. 4565. 


PARKS. 
*Public Parks. 269. 


PARTICIPATION CERTIFICATES. 
Guaranties by the United States. *Guaranties: Participation 
Certificates. 323. 


PARTICIPATION SALES ACT OF 1966. 
Guaranties of debt obligations. *Guaranties: Participation 
Certificates. 323. 
*Second Liberty Bond Act—Participation Certificates. 341. 
PERMIT FOR PROSPECTING. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 
PHILADELPHIA PLAN. 
Legality. *Equal Employment. 405. 


POLICE POWER. 

State authority to remove billboards unrelated to requirements of 
a federal grant-in-aid statute, where the latter attaches a con- 
dition to the funds appropriated which would not exist if the 
State proceeded to remove billboards under its police power. 
*Highway Beautification Act of 1965. $931. 

Constitutional law and the inviolability of the police power. Is a 
statutory condition on the receipt of a full measure of highway 
funds invalid, as applied to a State where the police power is 
available, because Chogress cannot constitutionally impose it? 
*Highway Beautification Act of 1965. $81. 
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POSTAL REORGANIZATION ACT. 

Transfers of property to the Postal Service. 

Sections 401(5) and 2002(c) of the Postal Reorganization 
Act (Aug. 12, 1970, 84 Stat. 719, revising and enacting in 
positive law Title 39, United States Code) authorize transfers 
of real property to the Postal Service by ees agree- 
ment rather than by deed. 

Transfers of real property effected in this manner give the 
Postal Service complete power of disposition and control with 
respect to the property, including the power to sell, lease, or 
mortgage. 437. 

POTASH. 

Public lands as indemnity for lost school lands. *Lands, Build- 

ings, Conveyances. 178. 
PREEMPTION ACTS. 

Rights-of-way. *National Forests. 127. 

PRE-EXISTING AUTHORIZATION AND DELEGATION OF 
AUTHORITY. 

Authority of subordinates to act in the absence of an appointed 
and qualified head of a department. *Department of Housing 
and Urban Development. $11. 

PRESIDENT. 

Authority to alter boundaries. *National Forests. 441. 

Constitutional power as Chief Executive. *Civil Service. 157. 

Effect of Executive Order 9170 granting exception to the Virgin 
Islands from Foreign Dredge Act of 1906, as amended. 
*Foreign Dredge Act of 1906. 189. 

Foreign Assistance Act of 1961. *Agency for International De- 
velopment Guaranties. 188. 

Impeachment investigation by House committee—applicability of 
statutory provisions on disclosure of tax return information. 
*Congressional committees. 4865. 

Inability to discharge powers and duties. 

Article ITI, section 1, clause 6 of the Constitution authorizes 
the Vice President to act as President in the event of the 
President’s inability to discharge the powers and duties of his 
office, and to act in that capacity “until the disability be 
removed.”’ 

The same Article is interpreted as vesting authority in the 
Vice President to decide whether Presidential inability exists, 
if the President is unable to do so, and authorizes the Presi- 
dent to determine when his inability has ended. 69. 

Incorporators and directors. *Communications Satellite Cor- 
poration. 166. 

Nondiscrimination. *Contracts. 97. 

Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 
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PRESIDENT—Continued 
Power to prescribe rules regulating eligibility of women for 
employment. *Civil Service. 157. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


PRESIDENT, “ACTING.”’ 
Inability of President to discharge powers and duties. *Con- 
stitutional Law. 69. 


PRESIDENT CONFLICT-OF-INTEREST STATUTES. 
Special message to Congress, April 27, 1961. *Intermittent 
Consultants or Advisers. 111. 


PRIORITIES. 
Subordination of Claims. *Export-Import Bank. 429. 


PRIVATE PROPERTY. 
Rights-of-way. *National Forests. 127. 


PROPERTY. 
Transfers of Property to the Postal Service. *Postal Reorgani- 
zation Act. 437. 


PUBLIC DEBT ACT OF 1941. 
Second Liberty Bond Act. *Bonds. 27. 


PUBLIC DEBT ACT OF 1942. 
Second Liberty Bond Act. *Bonds. 27. 


PUBLIC DEBT LIMIT. 
Public debt limit embraces debts that arise from borrowing and 
does not include ownership interests in mortgage notes. 
*Second Liberty Bond Act—Participation Certificates. 341. 


PUBLIC HOUSING. 
Full faith and credit of United States behind bonds issued under 
Housing Act of 1961. *Bonds. $085. 


PUBLIC LAND. 
Indemnity for lost school lands. *Lands, Buildings, Conveyances. 
173. 


PUBLIC LANDS. 
Rights-of-way. *National Forests. 127. 
Title to naturally-made lands. *Submerged Lands Act of 1953. 
241. 


PUBLIC LANDS—ACQUISITION. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


PUBLIC LAW 480. 

Restrictions on authority to reschedule debts arising from sales 
thereunder. *Rescheduling of Indonesian Debt to the United 
States. 421. 

Sale of agricultural surplus commodities on credit. *Cargo 
Preference Act. 208. 
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PUBLIC PARKS. 

In appropriate circumstances, an airport may properly 
be included within a park without conflicting with the use 
of the land for park purposes: 

Thus, where a park is in an isolated location, where the 
proposed airport improvement would be chiefly for park 
visitors and persons serving their needs, and where the air- 
port is relatively small and would serve recreational as well 
as transportation needs, the airport is a land use consistent 
with park purposes. 

Where the consistency of a certain type of facility with 
park purposes is not immediately apparent, as in the case 
of a water supply reservoir, roads, transit stations, or airports, 
the relationship of the particular facility to the particular 
park should be considered. 

Where the proposed improvements in an airport fall far 
short of inducing use by military aviation, scheduled trunkline 
air carrier service, or major aircraft overhaul, test, or manu- 
facturing facilities, it is relatively unlikely that such improve- 
ments would involve uses inconsistent with park purposes. 

In view of the long demonstrated and persistent taste of 
the nation’s citizenry for powered mobility in outdoor 
recreation, the recreational role of airports, like that of 
highways and waterways, is beyond question. 269. 

PUBLIC RESOLUTION 17 OF 1984. 
‘Sense of Congress.’’ *Shipping. $01. 
PUBLIC SCHOOLS OF THE STATES. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 
PUBLIC VESSELS ACT OF 1925. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. 3. 
RECLAMATION ACT OF 1902. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. *Highway Beautification Act of 1965. $931. 
RECONSTRUCTION FINANCE CORPORATION ACT. 
Credit sales. *Export Sales of Agricultural Commodities. 
229. 
RECORDS. 
‘‘Voluntary”’ reports. *Census Laws. 1651. 


RENUNCIATION OF CITIZENSHIP. 
*Expatriation. 397. 


REPUBLIC OF HAWAII. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 
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RESCHEDULING OF INDONESIAN DEBT TO THE UNITED 
STATES. 

The United States can reschedule debts owed to it by 
Indonesia resulting from loans made under the Foreign 
Assistance Act of 1961, the Economic Cooperation Act of 
1948, the Surplus Property Act of 1944, the Export-Import 
Bank Act of 1945, and the Agricultural Trade Development 

and Assistance Act of 1954. 421. 


REVENUE ACT OF 1942. 
Second Liberty Bond Act. *Bonds. 27. 


REVERSION. 
*Public Parks. 269. 


REVISED ORGANIC ACT OF 1954. 
Nonapplicability of Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


RIGHTS-OF-WAY. 
*National Forests. 127. 


RINDERPEST. 
Exclusion of meat exposed. *Importations. $317. 


ROADS. 
Access; forest; wagon. *National Forests. 127. 


SALES. 
Export sales to countries in default to the United States. *John- 
son Act. 357. 
Sale of agricultural surplus commodities on credit. *Cargo 
Preference Act. 208. 


SCHOOL LANDS. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 


SCIENTIFIC AND TECHNICAL ACTIVITIES OF GOVERN- 
MENT. 
Overlapping with other sectors of the economy. *Intermittent 
Consultants or Advisers. 111. 


SECOND LIBERTY BOND ACT. 
Rate of interest. *Bonds. 27. 


SECOND LIBERTY BOND ACT AS AMENDED—PARTICIPA- 
TION CERTIFICATES. 
Guaranty by the United States. 

Participation certificates issued under section 302 of the 

Federal National Mortgage Association Charter Act, 12 

U.S.C. 1717, are not included among the Government “obli- 

gations” whose aggregate amount may not exceed the ceiling 

set by section 21 of the Second Liberty Bond Act, Septem- 

ber 24, 1917, c. 56, 40 Stat. 288, as modified by Public Law 

89-472 of June 24, 1966, 80 Stat. 221 (31 U.S.C. 757b). S41. 
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SECRETARY OF STATE. 
Suits in Admiralty Act. Waiver of sovereign immunity and limi- 
tation of shipowner’s liability: NS Savannah. *Executive 
Agreements. 8. : 


SECURITIES. 
Export sales to countries in default to the United States. *John- 
son Act. $3657. 
Subsidies. *Export Sales of Agricultural Commodities. 229. 


SECURITIES ACT. 
Credit sales. *Export Sales of Agricultural Commodities. 229. 


SECURITIES. 
Transfers of property to the Postal Service. *Postal Reorganiza- 
tion Act. 437. | 


SECURITIES ACT OF 199338. 
Credit sales. *Export Sales of Agricultural Commodities. 229. 


SECURITIES, PUBLIC. 
Second Liberty Bond Act. *Bonds. 27. 


SELECTIVE SERVICE ACT. 
Exemption of certain aliens by treaty. *Aliens. 373. 


SENATE, PRESIDENT PRO TEMPORE. 
When Vice President is exercising Office of President during his 
inability. *President. 69. 


SETTLERS. 
Rights-of-way. *National Forests. 127. 


SHEPARD-TOWER ACT OF 1921. 
Federal grant-in-aid statute attaching condition to the funds ap- 
propriated. *Highway Beautification Act of 1965. $31. 


SHIPPING. 
United States Vessels—Carriage of exports financed by a govern- 
ment agency. 
Public Resolution No. 17 of March 23, 1934 (48 Stat. 500, 
15 U.S.C. 616a), expressing the ‘‘sense of Congress’ that 
Government agencies making loans to finance exports “‘shall’’ 
require the exports to be carried exclusively in United States 
vessels, is not mandatory and does not preclude the Maritime 
Administration from permitting 50 percent of the cargoes to 
be carried in vessels of the recipient country if the recipient 
country adopts similarly nondiscriminatory shipping practices. 
301. 


SMALL BUSINESS ACT. 
Nondiscrimination. *Contracts. 97. 


SOCIAL SECURITY ACT OF 1935. 
Federal grant-in-aid statute attaching a condition to the funds 
appropriated. *Highway Beautification Act of 1965. 93931. 
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SOVEREIGN IMMUNITY. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. 3. 


SOVIET UNION. 
Export sales to countries in default to the United States. *John- 
son Act. 357. 


STATE DEPARTMENT. 
Export sales to countries in default to the United States. *John- 


son Act. 357. 
Opinion as to exemption of aliens from military service. *Aliens. 
373. 


STATE PARKS. 
*Public Parks. 269. 


STATES. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 347. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 


STATES, SUCCESSION OF GOVERNORSHIP. 
Inability of President to discharge powers and duties. *President. 
69. 


STATES, THIRTEEN ORIGINAL. 
Inability of President to discharge powers and duties. *President. 
69. 


STATISTICS, CURRENT. 
‘‘Voluntary’’ reports. *Census Laws. 151. 


STATUTES, STATUTORY CONSTRUCTION. 
Absurdity to be avoided in interpreting the Constitution. 

Absurd and illogical results, repelled by reason, have no 
place in the Constitution. Nor should an interpretation 
involving an anomaly be imported into the Constitution unless 
the language itself compels it. 69. 

Administrative construction controlling. 

Great weight can be accorded to administrative practice 
where it represents the contemporaneous construction of a 
statute by the men charged with setting its machinery in 
motion. 479. 

Administrative construction, legislative acquiescence. 

Congress can be considered to have approved practice 
under statute continued for ten years when Congress reenacted 
provision several times without taking exception to the 
practice. 479. 
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STATUTES, STATUTORY CONSTRUCTION—Continued 


Administrative construction, well-known principle of law con- 
trolling. 

Whenever any official by law or person by private contract 
is designated to perform certain duties on the happening of 
certain contingencies, unless otherwise specified, that person 
who bears the responsibility for performing the duties must 
also determine when the contingency for the exercise of his 
powers arises. 69. | 


Clear implication. 

A guaranty by a Government agency contracted pursuant 
to a congressional grant of authority for constitutional pur- 
poses is an obligation fully binding on the United States 
despite absence of statutory language expressly pledging its 
“faith” or “credit”? to the redemption of the guaranty. 
21, 183. 

Common meaning. 

Statutory language should be interpreted in accord with 

its common meaning whenever possible. $17. 
Conflict, implied exception. 

An exception to a statute may be implied where doing 
otherwise would defeat the purpose of Congress manifested 
in a separately enacted statute. 429. 

Declarations of policy not controlling. 

Declarations of policy in legislation, like preambles and 
other introductory material, do not alter specific operative 
provisions of law. 229. 

Derivation of meaning from the statute as a whole. 

Statutory provisions should be read together in order to 
determine their legislative intent which, once determined, is 
binding. $11. 

Implication. 

A statute need not expressly grant a rulemaking power; 
the power is implied when the task of enforcement requires it. 
317. 

Interpretation. 

Importance to be given to statements made by sponsor of 
bill. Importance of administrative practice under predecessor 
legislation. Statute to be read in the context of the model on 
which it is based. 203. 

Interpretation of constitutional provision. 

It is fundamental that between two different interpreta tions 
one will be adopted which avoids inconsistence and results 
which are harsh or absurd. 69. 

Interpretation of criminal Statute. 
A criminal statute must be construed strictly. 229. 
Interpretation of statute. 

Interpretation of a statute by a committee of one House of 
Congress is of little probative value when the corresponding 
committee of the other House refuses to concur and if the 
interpretation is not enacted into law. 48. 
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STATUTES, STATUTORY CONSTRUCTION—Continued 
Interpretation of statute—Continued 

It is a basic rule of statutory interpretation that a con- 
struction which has the effect of making a statute meaningless 
should be avoided if at all possible. 178. 

The hortatory declaration of Congressional policy set forth 
in the Federal-Aid Highway Act of 1956 (23 U.S.C. 101(b)) 
does not constitute a mandate to approve all qualifying 
projects for which funds are available. 9347. 

Legislative intent. 

Although grants by the United States are ordinarily con- 
strued strictly against the grantees, congressional enactments 
designed to aid the public schools of the States are to be 
construed liberally. 1783. 

Reliance on congressional debates is justified where it 
shows common agreement as to the purpose of legislation. 
479. 

Legislative intent controlling. 

The provisions of the Act of August 8, 1958, 72 Stat. 525, 
Pub. Law 85-602, amending the Atomic Energy Act of 1954 
and providing a special statute relating to the NS Savannah, 
regarding indemnification and limitation of liability are broad 
enough in language to cover a nuclear incident wherever it 
might occur. This was the plain intent of Congress. In en- 
acting Public Law 85-602, Congress obviously intended to 
provide all that American law could provide to give possible 
victims of a nuclear incident involving the Savannah while 
outside the United States the same protection given earlier 
by the Atomic Energy Commission Indemnity Act of 1957 in 
connection with nuclear incidents occurring in the United 
States. Therefore, an international commitment by the 
United States not to seek a more restrictive admiralty limi- 
tation of liability in a foreign court would not be inconsistent 
with the statutes of the United States. 3. 

Legislative intent controlling, how ascertained. 

Legislative intent, if it can be ascertained, must control; 
and for this purpose the entire statute, its form, its several 
parts, its purposes, its relation to other statutes, and the 
effect of constraining it one way or another, must be con- 
sidered. 391. 

Omission of the phrase ‘‘full faith and credit’’. 

A guaranty authorized by Congress is an obligation fully 
binding on the United States despite the absence of statutory 
language expressly pledging its ‘‘faith” or “‘credit.”’ 3283. 

A guaranty by a government agency contracted pursuant 
to a congressional grant of authority for constitutional pur- 
poses is an obligation fully binding on the United States 
despite the absence of statutory language expressly pledging 
its “faith” or ‘‘credit.’’ 305. 
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STATUTES, STATUTORY CONSTRUCTION—Continued 
Practice of Attorneys General regarding opinions of predecessors. 

The consistent practice of the Attorneys General has been 
not to reexamine questions definitively answered by their 
predecessors, at least unless exceptional circumstances are 
present or it is demonstrated that the earlier ruling was 
clearly erroneous. 301. 

Ratification not inferred where inconsistent with prior 
Congressional action on same subject. 441. 

Repeal by implication not favored. 

It is entirely appropriate to give weight to the fact that 
Congress did not refer to the treaties at all in the extensive 
legislative history of these amendments. 378. 

Resort to legislative history to determine intent. 

Where the meaning of the provisions of a statute may be 
ambiguous or unclear, resort should be had to the legislative 
history of the provisions as a means of deterimning legislative 
intent and the proper statutory construction. $311. 

Rule of Strict Construction and controlling legislative intent. 

The customary course is to follow a rule of strict construc- 
tion and construe Federal grants very strictly in favor of the 
Government; however, this principle should not be used to 
defeat the intent of Congress when it unambiguously appears. 
It is not inconsistent with the rule of strict construction to 
give effect to the manifest intent of Congress as applied to a 
specific, included although unmentioned, instance well within 
a normal meaning of the statutory words. 241. 

Rules of construction, when used. 

Application of the familiar mazim inclusio unius, exclusio 
altertus excludes the right of Congress to act in the case of 
Presidential inability only, since the Constitution expressly 
provides in Article II for succession when both the President 
and the Vice President are disabled. 69. 

Rules of construction. 

The rule is well established that effect must be given to 
both the treaties and the statute if by any reasonable inter- 
pretation that can be done. $78. 

Statutory interpretation in the face of equivocal language. 

The words of the Submerged Lands Act of 1953 do not 
resolve the uncertainty regarding the meaning of the term 
“‘made.”’ Although they can be read, standing alone, to mean 
that only nam-made lands passed to the States, they lend 
themselves as readily to an interpretation covering both man- 
made and naturally-made islands. 241. 

Statutory interpretation predicated on legislative history of a 
proposal. 

In the face of the unequivocal language in which Congress 
expressed its intention, it would be an impermissible assump- 
tion of legislative power to read into the law a limitation 
unstated in the law itself. 331. 
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STATUTES, STATUTORY CONSTRUCTION—Continued 
Statutory interpretation where the legislative history of a proposal 
is inconclusive. 

Legislative history contains no reliable evidence that 
Congress had any conscious and specific intent either to 
retain or to release naturally-made islands to the States in 
the Submerged Lands Act of 1953. 241. 

The Johnson Act is a criminal statute and therefore must 
be strictly and narrowly construed. 357. 

Treaty not abrogated by later statute. 

Treaties should not be deemed to have been abrogated or 
modified by statute unless the purpose of Congress to do so 
has been clearly expressed. 373. 

Use of ‘‘shall’’ rather than ‘‘should.’’ 

While the use of the word “shall’’ rather than “‘should’’ in 
the body of the resolution may carry a contrary implication, 
imprecise use of ‘shall’? is not uncommon and is hardly 
sufficient to overcome the significance of the explicit limita-- 
tion of the resolution to an expression only of the ‘‘sense of 
Congress.’”’ 301. 

Where legislative history is silent. legislative intent is controlling 
once it is ascertained. 

The meaning of all words depends in some degree upon their 
context; they take color or meaning not onlv from their verbal 
surroundings but from the purpose and understanding of their 
authors. 

Thus, where several conflicting meanings are plausible 
and there is nothing in the legislative history to indicate that 
one interpretation is more plausible than the others, selection 
of the correct interpretation will depend on an understanding 
of the general purpose of the legislative and the tenor of the 
debate concerning its larger justifications. 

Where a statutory term lends itself to two conflicting 
interpretations, selection may consider whether one inter- 
pretation would create arbitary and impractical distinctions 
giving rise to years of complicated litigation. Congress 
cannot be supposed to have intended a meaning so provoca- 
tive of litigation, especially where there was no affirmative 
reason for making such distinctions. 

A further matter which should be considered is whether 
a particular interpretation creates difficulties in the inter- 
pretation and administration of other provisions of the statute 
involved. 241. | 


STATUTORY POWER OF SUBORDINATE OFFICERS. 
Authority over voluntary disclosure of records pertaining to 
Office of the Comptroller of the Currency. *Government 
Records. 28], 


534 Index-Digest 


STRICT LIABILITY: RYLANDS DOCTRINE. 
Substantive liability for nuclear damage. Waiver of sovereign 
immunity and limitation of shipowner’s liability : NS Savannah. 
*Executive Agreements. §8. 


SUBMERGED LANDS ACT OF 1958. 
Title to naturally-made lands under the Submerged Lands Act 
of 19583. 

The Submerged Lands Act (act of May 22, 1953, c. 65, 
67 Stat. 29, 43 U.S.C. 1301-1315) relinquished any former 
title of the United States to lands naturally-made as islands, 
which formerly were “lands beneath navigable waters,’’ 
as that phrase is defined in the act. Title to accretions to 
public lands of the United States was not affected by the 
act. 

The ruling of the Bureau of Land Management of the 
Department of the Interior in the case of Floyd A. Wallis 
(BLM-A 936376), as affirmed by the Secretary of the 
Interior (65 I.D. 369 (1958)) to the contrary is erroneous 
and should be revoked. 241. 


SUBPOENA OF GOVERNMENT RECORDS. 
Authority over voluntary disclosure of records pertaining to 
Office of the Comptroller of the Currency. *Government 
Records. 281. 


SUCCESSION CLAUSE, ART. I, SEC. 1, CL. 6 OF THE CON- 
STITUTION. 
Inability of President to discharge powers and duties. *President. 
69. 


SUITS IN ADMIRALTY ACT OF 1920. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: NS Savannah. *Executive Agreements. $3. 


SUPPLEMENTARY PAYMENTS. 
Farmers Home Administration. *Notes. 417. 


SURPLUS AGRICULTURAL COMMODITIES. 
Export on credit. *Cargo Preference Act. 208. 


SURPLUS PROPERTY. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


SURPLUS PROPERTY ACT OF 1944. 
Rescheduling of payments for sales made thereunder. *Re- 
scheduling of Indonesian Debt to the United States. 421. 
SURVEYS. 
‘‘Voluntary’’ reports. *Census Laws. 1651. 


TARIFF ACT OF 1980. 
Interpretation of section 306(a). *Importations. $17. 
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TAYLOR GRAZING ACT. 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 


TERRITORY OF HAWATI. 
Property retained by the United States. *Hawaiian Statehood 
Act. 48. 


TIMBER AND STONE ACT. 
Rights-of-way. *National Forests. 127. 


TIMBER LANDS. 
Rights-of-way. *National Forests. 127. 


TITLE TO NATURALLY-MADE LANDS. 
*Submerged Lands Act of 1953. 241. 


TRADING WITH THE ENEMY ACT. 
History. *Foreign Direct Investment Program. $68. 


TRANSFERS. 
Transfers of property to the Postal Service. *Postal Reorgani- 
zation Act. 487. 


TRANSPORTATION ACT OF 1920. 
Subordination of claims. *Export-Import Bank. 429. 


TRANSPORTATION ACT OF 1958. 
Foreign Assistance Act of 1961. ‘*Agency for International 
Development Guaranties. 188. 


TRANSPORTATION, DEPARTMENT OF. 
Power of President to limit expenditure of funds appropriated. 
*Federal-Aid Highway Act of 1956. 9347. 


TREASURY DEPARTMENT. 
Financing of public housing. *Bonds. 306. 


TREASURY OBLIGATIONS. 
*Second Liberty Bond Act—Participation Certificates. 341. 


TREASURY, SECRETARY OF. 

Authority over voluntary disclosure of records pertaining to 
Office of the Comptroller of the Currency. *(xsovernment 
Records. 281. 

Public debt limit. Guaranties creating valid and binding ‘‘obliga- 
tions’’ of the United States. *Second Liberty Bond Act— 


Participation Certificates. 341. 
Second Liberty Bond Act. *Bonds. 27. 


TREATIES. 
Exemption of nationals from military service. *Aliens. 378. 


UNION PACIFIC RAILROAD CO. DIRECTORS. 
Appointment of incorporators and directors. *Communications 
Satellite Corporation. 1665. 


UNIONS. 
Racial discrimination. *Equal Employment. 408. 
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UNITED KINGDOM. 
Waiver of sovereign immunity and limitation of shipowner’s 
liability: N.S. Savannah. *Executive Agreements. 3. 


UNITED STATES HOUSING ACT OF 1987. 
Local agency borrowing of government funds. *Bonds. 305. 


UNITED STATES OBLIGATIONS. 

Contracts for insurance of mortgage loans and contracts to convey 
title to property: public housing temporary notes and urban 
renewal preliminary loan notes and certificates of approval 
etc., for local public housing or urban renewal bonds. Validity 
of certain documents executed by personnel of the Department 
of Housing and Urban Development. *Department of Housing 
and Urban Development. 27. 


UNITED STATES SAVINGS BONDS. 
Second Liberty Bond Act. *Bonds. 27. 


URBAN RENEWAL. 
Full faith and credit of United States behind bonds issued under 
Housing Act of 1961. *Bonds. 93085. 


UTAH, STATE OF. | 
Public lands as indemnity for lost school lands. *Lands, Build- 
ings, Conveyances. 178. 


VETERANS’ ADMINISTRATION. 


Death benefits to widows. *Veterans’ Benefits. 37. 


VETERANS’ BENEFITS. 
Death benefits to widows. 

The act of Sept. 2, 1958 (72 Stat. 1109) provides that a 
woman shall be entitled as a widow to gratuitous death 
benefits under the laws administered by the Veterans’ Admin- 
istration if it is established by evidence satisfactory to the 
Administrator that she, without knowledge of any legal 
impediment, entered into a marriage with a veteran which 
but for a legal impediment would have been valid and if 
certain other statutory requirements are met. $37. 


VICE PRESIDENT. 
Inability of President to discharge powers and duties. *President. 
69. 
VIRGIN ISLANDS ORGANIC ACTS. 
Nonapplicability of Foreign Dredge Act to the Virgin Islands. 
*Foreign Dredge Act of 1906. 189. 


VOLUNTARY RELINQUISHMENT OF CITIZENSHIP. 
*Expatriation. $397. 


WALSH-HEALEY ACT. 
Nondiscrimination. *Contracts. 97. 


WASHINGTON ENABLING ACT. 


Title to naturally-made lands. *Submerged Lands Act of 
1953. 241. 


Index-Digest 537 


WEEKS ACT. 

Rights-of-way. *National Forests. 127. 
WIDOW. 

Death benefits. *Veterans’ Benefits. $37. 
WISCONSIN. 


Death benefits to widows. *Veterans’ Benefits. $37. 


WOMEN EMPLOYEES. 
Appointment and promotion of. *Civil Service. 157. 
Discrimination against. *Civil Service. 157. 


WORDS AND PHRASES. 

‘‘Acquire property in any manner,” as used in 39 U.S.C. 401(5) 
are words sufficiently comprehensive so as to authorize the con- 
veyance of any kind of security interest in the property acquired, 
including the mortgaging or pledging of such property. 487. 

‘‘Actual settler’’ as the term relates to public lands of the United 
States means a person who contemplates seeking a home thereon 
within the qualifications named in the Homestead Law. 127. 

‘‘Affrmative Action’’ imports something more than merely the 
negative obligation not to discriminate. 405. 

After apportionment, the States submit general ‘‘programs’’ of 
proposed highway projects. $347. 

An appropriation requires a statutory ‘‘authorization.’’ 347. 

Approval of a specific ‘‘project’’ by the Secretary of Transpor- 
tation ‘‘shall be deemed a contractual obligation of the Federal 
Government.” 347. 

‘*Assistance’’ within the meaning of the Mutual Defense Assistance 
Control Act of 1951 (65 Stat, 644, as amended, 22 U.S.C. 
1611 et seq.) does not cover subsidies paid by Commodity Credit 
Corporation to United States exporters in connection with 
export sales of agricultural commodities. 229. 

‘*Bonds, securities, or other obligations’. The Johnson Act’s 
prohibition of transactions involving “bonds, securities, or 
other obligations” (48 Stat. 574) does not apply to transactions 
based upon bona fide business considerations which do not 
involve a public distribution of securities. 357. 

‘‘Department,’’ as used in 5 U.S.C. 22, means the ten executive 

departments of the Executive Branch of the Government. 281. 

‘*‘Discrimation’’ does not include in some circumstances lack of 
obliviousness or indifference to racial consequences of alternative 
courses of action which involve the application of outwardly 
neutral criteria. 4065. 

‘‘Effective control’’ as defined in section 131(c) of the Highway 
Beautification Act of 1965 means that outdoor advertising 
‘‘shall, pursuant to this section, be limited to’’ signs, notices, 
-displays and devices of specified kinds. $81. 

‘‘Expatriation’” of United States citizenship consists only of 
conduct within the expatriation provisions of the law which 
manisfests a voluntary relinquishment of citizenship as shown 
by a transfer or abandonment of allegience. 397. 
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WORDS AND PHRASES— Continued 

‘‘Faith of the United States’’ evidences a pledge to pay an 
obligation. 188. 

‘‘Foreign Nations’’ is not necessarily limited to ‘‘Foreign Govern- 
ments.’’ 208. 

‘‘Full faith and credit’’ pledge is the highest order of obligation 
the United States can incur. 3085. 

The Funds expected to be available with respect to each fiscal 
year included in these authorizations are ‘‘apportioned’’ among 
the States. 347. 

‘‘Guaranty’’ authorized by Congress is an obligation fully binding 
on the United States despite the absence of statutory language 
expressly pledging its ‘‘faith’’ or ‘‘credit.”’ 328. 

‘‘Guaranty’’ by a government agency contracted pursuant to 
a congressional grant of authority is fully binding on the 
United States despite the absence of statutory language ex- 
pressly pledging its ‘‘faith’’ or ‘‘credit’’ and despite the pos- 
sibility that a future appropriation might be necessary to carry 
out such redemption. 327. 

The House Committee on the Judiciary is a standing committee, 
not a ‘‘select committee.’’485. 

‘‘Tmportation from’’ as used in section 306(a) of the Tariff Act 
of 1930 does not include mere touching-in at port by a vessel 
carrying sealed cargo with no loading or off loading at that 
port. $17. 

‘‘Interest’’ refers to the stated or coupon rate, and not to the ac- 
countants’ concepts of ‘‘effective rate,’’ ‘‘investment yield,”’ 
or ‘‘cost to the obligor.’’ 27. 

‘‘Lands beneath navigable waters’’ is defined in the Submerged 
Lands Act of 1953 to include tidal and non-tidal navigable 
waters. 241. | 

‘‘Lapse’’ in section 9(c) of the Housing and Urban Development 
Act means that the ‘‘positions and agencies’’ involved shall 
lapse upon the implementation of the Act by the newly ap- 
pointed Secretary of the newly created department. $311. 

‘‘Legal impediment’’ as used in the act (72 Stat. 1109) includes 
a legal prohibition against marriage between first cousins. $7. 

A ‘‘loan’’ to a purchaser of exported goods denotes a contract 
by which one delivers a sum of money to another, and the 
latter agrees to return at a future time a sum equal to that 
borrowed. The right to defer payment for goods sold is not a 
loan but credit. 229. 

‘‘Made’’ as used in the Submerged Lands Act of 1953 may be 
read to include both man-made and naturally-made islands; 
the terms ‘‘filled in, made, or reclaimed’’ did not become terms 
of art with a special meaning that would survive a radical 
change in contest and purpose. 241. 
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WORDS AND PHRASES—Continued 

‘‘Nuclear Incident’’ for the purposes of subsection 170.1 of the 
Atomic Energy Act of 1954, as amended, means any such 
occurrence outside of the United States rather than within the 
United States. 3. 

‘‘Obligation’’ (referring to Treasury obligations) as used in sec- 
tion 21 of the Second Liberty Bond Act relates to debt that 
arises from borrowing, and does not include participation 
certificates marketed by the Federal National Mortgage 
Association, which consists of selling ownership interests and 
mortgage notes and similar assets rather than borrowing 
money. 9841. 

‘‘Obligations.”’” When 39 U.S.C. 2005(a) authorizes the Postal 
Service to “‘issue and sell such obligations as it determines 
necessary,’ the word ‘‘obligations’” as used therein includes 
mortgages. 341 

‘‘Office is a public station’’ or employment, conferred by the 
appointment of government. The term embraces the idea of 
tenure, duration, emolument, and duties. 165. 

‘‘Other obligations’’ within the meaning of the Johnson Act 
(18 U.S.C. 955) does not include an assignment of a credit 
buyer’s obligation to a third party. 229. 

‘‘Park purposes,’’ as contemplated in a deed conveying federal 
land to the State of Michigan ‘‘for use as a State Park, and for 
no other purpose,’’ with a provision for the reversion of the 
land to the United States if it ceases to be used for park pur- 
poses, included a moderate expansion of a small airport as a 
subordinate and supporting part of the park in the particular 
factual circumstances of the Mackinac Island State Park. 269. 

Payments to States are made pursuant to ‘‘appropriation’’ acts 
based on estimates of the requests to be made by the States. 347. 

‘‘Pledge’’, as employed in 39 U.S.C. 2005(b), is used in a non- 
technical sense to mean any security arrangement, including a 
mortgage. 437. 

‘*Producible status,’’ should not be applied to lands leased for the 
extraction of potash and which are ineligible for an indemnity 
selection, until the mineral has been or can be extracted in 
commercial quantities. 173. 

‘‘Public debt limit’’ embraces debts that arise from borrowing 
and does not include ownership interests in mortgage notes 
such as participation certificates marketed by the Federal 
National Mortgage Association. 341. 

‘‘Ratification’” by Congress requires Congressional knowledge 
of the relevent facts in direct relation to the enactment deemed 
to ratify the action in question. 441. 

‘Sense of Congress’’ is literally a statement of opinion and not 

acommand, $01, 
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WORDS AND PHRASES—Continued 

‘Set aside,’’ pursuant to a uniform legislative, judicial, and 
executive usage, means ceded property taken for the uses and 
purposes of the United States. 48. 

‘Stipulations of incontestibility’’ are equivalent to confusions of 
liability. 305. 

‘*Taking.’’ Physical appropriation of private property by the 
Executive does not result in a Fifth Amendment ‘‘taking”’ 
unless the actiou is authorized or ratified by Congress. 441. 


WORLD WAR I. 
Death benefits to widows. *Veterans’ Benefits. $7. 


WUNDERLICH ACT OF 1954. 
Contract disputes. *General Accounting Office. 386. 


YAKIMA INDIANS. 
Indian treaty reservation lands—authority of President to alter 
boundaries. *National Forests. 441. 


O 


